
Regulatory Impact Statement for the Sixth Amendment to 11 NYCRR 361 (Insurance Regulation 146). 

1.  Statutory authority:  Financial Services Law §§ 202 and 302 and Insurance Law §§ 301, 1109, and 

3233. 

Financial Services Law § 202 establishes the office of the Superintendent of Financial Services 

(“Superintendent”).  Financial Services Law § 302 and Insurance Law § 301, in material part, authorize the 

Superintendent to effectuate any power accorded to the Superintendent by the Financial Services Law, 

Insurance Law, or any other law, and to prescribe regulations interpreting the Insurance Law. 

Insurance Law § 1109 subjects health maintenance organizations (“HMOs”) complying with Public Health 

Law Article 44 to certain sections of the Insurance Law and authorizes the Superintendent to promulgate 

regulations effecting the purpose and provisions of the Insurance Law and Public Health Law Article 44.  

Insurance Law § 3233 requires the Superintendent to promulgate regulations to assure an orderly 

implementation and ongoing operation of the open enrollment and community rating requirements in Insurance 

Law §§ 3231 and 4317, which may include mechanisms designed to share risks or prevent undue variations in 

insurer claims costs. 

 2.  Legislative objectives:  Insurance Law § 3233 requires the Superintendent to promulgate regulations to 

assure an orderly implementation and ongoing operation of the open enrollment and community rating 

requirements in Insurance Law §§ 3231 and 4317, applicable to small group and individual health insurance 

policies and contracts, including member contracts under Article 44 HMOs and Medicare Supplement policies 

and contracts.  The regulations may include mechanisms designed to share risks or prevent undue variations in 

claims costs.  A risk adjustment program is intended, in part, to reduce or eliminate premium differences 

between insurers and HMOs (collectively, “carriers”) based solely on expectations of favorable or unfavorable 

risk selection. 
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 Pursuant to this mandate, the Superintendent promulgated 11 NYCRR 361 (Insurance Regulation 146), 

under which the Department established risk adjustment for community rated small group and individual health 

insurance and Medicare Supplement policies and contracts.  Subsequently, the federal Affordable Care Act 

(“ACA”) required the Center for Medicare and Medicaid Services (“CMS”) to administer a risk adjustment 

program for the individual and small group health insurance markets, but not for Medicare Supplement policies 

and contracts.  A state may establish its own risk adjustment program pursuant to 45 C.F.R. § 153.310(a)(1).  In 

addition, a U.S. Health and Human Services (“HHS”) interim final rule, dated May 11, 2016, invites states to 

examine local approaches under state legal authority to help ease the transition to new health insurance markets.  

See 81 Fed. Reg. at 29152.  Starting with policy year 2014, the Superintendent suspended New York’s risk 

adjustment program for individual and small group health insurance markets because of the ACA, and New 

York’s individual and small group health insurance markets since have been subject only to the federal 

program. 

 This rule accords with the public policy objectives that the Legislature sought to advance in Insurance  

Law § 3233 by establishing market stabilization pools for the small group health insurance market for the 2017 

plan year to ameliorate a possible disproportionate impact that federal risk adjustment may have on carriers, 

address the unique aspects of the small group health insurance market in New York, and prevent unnecessary 

instability in the health insurance market. 

 3.  Needs and benefits:  In the early 1990s, the New York Legislature enacted Insurance Law § 3233 

because it recognized the need for a mechanism to stabilize the health insurance markets and premium rates in 

New York so that premiums do not unduly fluctuate and carriers are reasonably protected against unexpected 

significant shifts in the number of insureds.  More recently, the federal government recognized in the ACA that 

a federal risk adjustment mechanism would help provide affordable health insurance, reduce incentives for 
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carriers to avoid enrolling less healthy people, and stabilize premiums in the individual and small group health 

insurance markets. 

Prior to implementation of the ACA in 2014, the New York Department of Financial Services 

(“Department”), after consultation with carriers, concluded New York should use the federal risk adjustment 

program and the Superintendent suspended New York’s risk adjustment program for the individual and small 

group health insurance markets.  CMS conducted risk adjustment in 2014 and announced preliminary risk 

adjustment results for plan year 2015 in April 2016.  These results have had a disproportionate impact on 

certain carriers in the New York market as a whole.   

CMS has proposed changes to its programs and may make additional changes.  The Superintendent will 

continue to work with CMS and hopes that by the 2018 plan year the federal risk adjustment program will be 

improved to better accomplish its intended purposes.  However, the federal risk adjustment methodology does 

not yet adequately address the impact of administrative costs or profit of the carriers, or the manner in which 

New York counts children in certain calculations.  These factors are identifiable, quantifiable and remediable 

for the 2017 plan year.  The Superintendent anticipates that the federal risk adjustment program will adversely 

impact the small group health insurance market in this State in 2017 to such a degree as to require a remedy.  

Many factors are expected to cause the adverse impact, including: 

(1) the federal risk adjustment program results in inflated risk scores and payment transfers in this State 

because the calculation is based in part upon a medical loss ratio computation that includes 

administrative expenses, profits and claims rather than only using claims; and 

(2) the federal risk adjustment program results in inflated risk scores and payment transfers in this State 

because the program does not appropriately address this State’s rating tier structure.  For New York, the 

federal risk adjustment program alters the definition of billable member months to include a maximum 

of one child per contract in the billable member month count.  This understatement of billable member 
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month counts: (a) lowers the denominator of the calculation used to determine the statewide average 

premium and plan liability risk scores; (b) results in the artificial inflation of both the statewide average 

premium and plan liability risk scores; and (c) further results in inflated payments transfers through the 

federal risk adjustment program. 

This rule authorizes the Superintendent to implement a market stabilization pool for the New York small 

group health insurance market if, after reviewing the impact of the federal risk adjustment program on this 

market for the 2017 plan year, the Superintendent determines that a market stabilization mechanism is a 

necessary amelioration. 

 The rule requires a carrier designated as a receiver of a payment transfer from the federal risk adjustment 

program to remit to the Superintendent an amount equal to a uniform percentage of that payment transfer for the 

market stabilization pool.  The Superintendent will determine the uniform percentage based on reasonable 

actuarial assumptions, which may not exceed 30% of the amount to be received from the federal risk adjustment 

program.  Department actuaries considered the fact that (1) the federal risk adjustment program calculates risk 

scores and payment transfers based in part upon a medical loss ratio computation that includes administrative 

expenses, profits, and claims, and (2) it does not appear to fully address New York’s rating tier structure.    The 

actuaries determined that up to 30% of the amount to be received from the federal risk adjustment program is 

the maximum amount that would be necessary for a payment transfer under this rule. 

The market stabilization mechanism under the rule is distinct from the federal risk adjustment and will 

provide a more accurate representation of the state’s market.  The state mechanism would merely fine-tune the 

federal mechanism to address the needs of the New York market, not serve to undo the federal mechanism.  It 

would not hinder or impede the ACA’s implementation because the federal risk adjustment still would be 

performed.  A carrier is able to comply with both the federal risk adjustment program and this state’s market 
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stabilization mechanism because the state risk adjustment would be implemented after the federal risk 

adjustment. 

4.  Costs:  This rule imposes compliance costs on carriers that elect to issue policies or contracts subject to 

the rule.  The costs are difficult to estimate and will vary from carrier to carrier depending on the impact of the 

federal risk adjustment program on the market, including federal payment transfers, statewide average 

premiums, and the ratio of claims to premiums. 

 The Department will incur costs for the implementation and continuation of this rule.  Department staff are 

needed to review the impact that the federal risk adjustment program will have on the market.  Furthermore, if 

the Superintendent implements a market stabilization pool, the Department must then send a billing invoice to 

each carrier required to make a payment into the pool, collect the payments, notify each carrier of the amount 

the carrier will receive from the market stabilization pool, and distribute the payments from the pool.  However, 

the Department should be able to absorb these costs in its ordinary budget.  Under § 361.7 of the existing rule, 

the Superintendent also could hire a firm to administer the pool.  The cost necessary to hire such a firm would 

have to be determined. 

 This rule does not impose compliance costs on state or local governments. 

 5.  Local government mandates:  This rule does not impose any program, service, duty, or responsibility 

upon a county, city, town, village, school district, fire district, or other special district. 

6.  Paperwork:  This rule requires carriers designated as receivers of a payment transfer from the federal 

risk adjustment program to remit a uniform percentage of that payment transfer to the Superintendent as 

determined by the Superintendent.  The rule also requires the Superintendent to send a billing invoice to each 

carrier required to make a payment, collect the payments, notify each carrier of the amount the carrier will 

receive from the market stabilization pool, and make distributions from the pool to the carriers.  
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 7.  Duplication:  This rule does not duplicate or conflict with any existing state or federal rules or other 

legal requirements.  The rule supplements the federal risk adjustment mechanism under the ACA and merely 

serves to fine-tune that risk adjustment to meet the needs of the New York market. 

 8.  Alternatives:  The Department considered not establishing a market stabilization pool for the small 

group health insurance market for the 2017 plan year.  However, the Department is concerned about the 

disproportionate impact that federal risk adjustment may have on carriers in the New York market and possible 

unnecessary instability in the health insurance market that would adversely impact insureds.  As a result, the 

Department determined that it is necessary to establish a market stabilization pool for the small group health 

insurance market. 

 The Department also considered a cap of other than 30% of the amount to be received from the federal risk 

program, with regard to the uniform percentage of the payment transfer for the market stabilization pool under 

this rule.  However, Department actuaries considered the fact that (1) the federal risk adjustment program 

calculates risk scores and payments transfers based in part upon a medical loss ratio computation that includes 

administrative expenses, profits, and claims, and (2) it does not appear to fully address New York’s rating tier 

structure.  The actuaries determined that up to 30% of the amount to be received from the federal risk 

adjustment program is the maximum amount that would be necessary for a payment transfer under this rule.  

 9.  Federal standards:  The rule does not exceed any minimum standards of the federal government for the 

same or similar subject areas.   Rather, the amendment to the rule complements the federal risk adjustment 

program. 

 10.  Compliance schedule:  The Department is promulgating this rule on an emergency basis so that the 

Superintendent may establish a New York risk adjustment pool for plan year 2017 if the Superintendent 

determines that it will be necessary following CMS’s annual release of the federal risk adjustment results for the 

2017 plan year.  If the Superintendent does establish the pool, carriers will have to comply in 2018. 



Statement setting forth the basis for the finding that the Sixth Amendment to 11 NYCRR 361 (Insurance 

Regulation 146) will not have a substantial adverse impact on small businesses and local governments. 

 Small businesses:  The Department of Financial Services finds that this rule will not impose any adverse 

economic impact on small businesses and will not impose any reporting, recordkeeping, or other compliance 

requirements on small businesses.  The basis for this finding is that this rule is directed at insurers and health 

maintenance organizations (“HMOs”) that elect to issue policies or contracts subject to the rule. Such insurers 

and HMOs do not fall within the definition of “small business” as defined by State Administrative Procedure 

Act § 102(8), because in general they are not independently owned and do not have fewer than 100 employees. 

  Local governments:  The rule does not impose any impact, including any adverse impact, or reporting, 

recordkeeping, or other compliance requirements on any local governments.  The basis for this finding is that 

this rule is directed at insurers and HMOs that elect to issue policies or contracts subject to the rule. 

 



Rural Area Flexibility Analysis for the Sixth Amendment to 11 NYCRR 361 (Insurance Regulation 146). 

1.  Types and estimated numbers of rural areas:  Insurers and health maintenance organizations (“HMOs”) 

(collectively, “carriers”) affected by this rule operate in every county in this state, including rural areas as 

defined by State Administrative Procedure Act § 102(10). 

2.  Reporting, recordkeeping and other compliance requirements; and professional services:  The rule 

imposes additional reporting, recordkeeping, and other compliance requirements by requiring carriers, including 

carriers located in rural areas, designated as receivers of a payment transfer from the federal risk adjustment 

program, to remit a uniform percentage of that payment transfer to the Superintendent of Financial Services 

(“Superintendent”) as determined by the Superintendent.  However, no carrier, including carriers in rural areas, 

should need to retain professional services to comply with this rule. 

3.  Costs:  This rule imposes compliance costs on carriers that elect to issue policies or contracts subject to 

the rule, including carriers in rural areas.  The costs are difficult to estimate and will vary from carrier to carrier 

depending on the impact of the federal risk adjustment program on the market, including federal payment 

transfers, statewide average premiums, and the ratio of claims to premiums.  However, any additional costs to 

carriers in rural areas should be the same as for carriers in non-rural areas. 

4.  Minimizing adverse impact:  This rule uniformly affects carriers that are located in both rural and non-

rural areas of New York State.  The rule should not have an adverse impact on rural areas. 

 5.  Rural area participation:  The Department of Financial Services (“Department”) is promulgating this 

rule on an emergency basis because carriers soon will begin binding coverage for policies written outside of the 

health exchange.  In addition, the New York State of Health, the official health insurance marketplace, has set 

September 9, 2016 as the date by which carriers must commit to selling certain policies or contracts on the 

health exchange.  In order to implement the rule for the 2017 plan year and to minimize market issues, it is 

imperative that this rule be promulgated on an emergency basis.  Carriers in rural areas will have an opportunity 
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to participate in the rule making process when the proposed rule is published in the State Register and posted on 

the Department’s website. 



Statement setting forth the basis for the finding that the Sixth Amendment to 11 NYCRR 361 (Insurance 

Regulation 146) will not have a substantial adverse impact on jobs and employment opportunities. 

 This rule should not adversely impact jobs or employment opportunities in New York State.  This rule 

authorizes the Superintendent of Financial Services (“Superintendent”) to implement a market stabilization pool 

for the small group health insurance market if, after reviewing the impact of the federal risk adjustment program 

on this market, the Superintendent determines that a market stabilization mechanism is a necessary 

amelioration.  This rule prudently ameliorates a possible disproportionate impact that federal risk adjustment 

may have on insurers and health maintenance organizations, addresses the needs of the small group health 

insurance market in New York, and prevents unnecessary instability in the health insurance market. 


