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Consolidated Regulatory Impact Statement for the Fifth Amendment to 11 NYCRR 20 (Insurance Regulations 

9, 18 and 29); Fifth Amendment to 11 NYCRR 29 (Insurance Regulation 87); First Amendment to 11 NYCRR 

30 (Insurance Regulation 194); Third Amendment to 11 NYCRR 34 (Insurance Regulation 125); and New 11 

NYCRR 35 (Insurance Regulation 206). 

 1. Statutory authority: The Superintendent’s authority to promulgate these amendments and the new 

Part derives from sections 202 and 302 of the Financial Services Law (“FSL”) and sections 107(a)(54), 301, 

2101(k), 2109, 2112, 2113, 2119, 2120, 2122, 2128, 2129, 2132, 2139, 2314, and 6409  of the Insurance Law. 

FSL section 202 establishes the office of the Superintendent and designates the Superintendent as the head 

of the Department of Financial Services (“Department”). 

FSL section 302 and Insurance Law section 301 authorize the Superintendent to effectuate any power 

accorded to the Superintendent by the Insurance Law, the Banking Law, the Financial Services Law, or any 

other law of this state and to prescribe regulations interpreting the Insurance Law, among other things. 

 Insurance Law section 107(a)(54) defines title insurance agent.  

 Insurance Law section 2101(k) defines insurance producer to include title insurance agent. 

 Insurance Law section 2109 addresses temporary licenses for title insurance agents and other insurance 

producers. 

 Insurance Law section 2112 addresses appointments by insurers of insurance agents and title insurance 

agents. 

 Insurance Law section 2113 requires that title insurance agents and persons affiliated with such title 

insurance agents provide certain disclosures to applicants for insurance when referring such applicants to 

persons with which they are affiliated.  Section 2113 also requires the Superintendent to promulgate regulations 

to enforce the affiliated person disclosure requirements and to consider any relevant disclosures required by the 

federal real estate settlement procedures act of 1974 (“RESPA”), as amended. 
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 Insurance Law section 2119 permits title insurance agents to charge fees for certain ancillary services not 

encompassed within the rate of premium provided its pursuant to a written memorandum. 

 Insurance Law section 2120 addresses the fiduciary responsibility of title insurance agents and other 

producers. 

 Insurance Law section 2122 addresses advertising by title insurance agents and other insurance producers. 

 Insurance Law section 2128 prohibits fee sharing with respect to business placed with governmental 

entities. 

 Insurance Law section 2132 governs continuing education for title insurance agents and other insurance 

producers. 

 Insurance Law section 2139 is the licensing section for title insurance agents. 

 Insurance Law section 2314 prohibits title insurance corporations and title insurance agents from deviating 

from filed rates. 

 Insurance Law section 2324 prohibits rebating, improper inducements and other discriminatory behavior 

with respect to most kinds of insurance, including title insurance. 

 Insurance Law section 6409 contains specific prohibitions against rebating, improper inducements and 

other discriminatory behavior with respect to title insurance. 

 2. Legislative objectives:  Long-sought and critically needed legislation to license title insurance agents 

was enacted as part of Chapter 57 of the New York Laws of 2014, which was signed into law by the governor 

on March 31, 2014 and took effect on September 27, 2014.  By way of background, title insurance agents in 

New York: (a) handle millions of dollars of borrowers’ and sellers’ funds, (b) record documents, and (c) pay off 

mortgages.  Yet for years, title insurance agents have conducted business in New York without licensing or 

other regulatory oversight, standards or guidelines.  Because, as a matter of practice in New York, the title 

insurance agents control the bulk of the title insurance business, including bringing in customers, conducting the 
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searches and other title work, the title insurance corporations often have little choice but to deal with title 

insurance agents who they may otherwise consider questionable or unscrupulous.  Without licensing or 

regulatory oversight, an unscrupulous title insurance agent who was fired by one title insurer could simply take 

the business to another title insurer, who is usually more than willing to appoint that title insurance agent.  

 This lack of State regulation over title insurance agents made for an alarming weakness in New York law, 

and specifically New York law addressing title insurance rebating and inducement.  For example, lack of 

regulatory oversight and licensing created a gaping loophole, which led to serious breaches of fiduciary duties 

and exploitation by unscrupulous actors to commit fraud in the mortgage origination and financing process.  

Over the years, this gap in New York law and lack of regulatory oversight allowed these actors to freely engage 

in theft, abuse, charging of excessive fees, and illegal rebates and inducements to the detriment of consumers, 

with little fear of prosecution.  These abuses cost consumers of the State millions of dollars and at least one 

New York title insurer became insolvent because of the activities of its title insurance agents. 

 3. Needs and benefits:  Now that New York law requires title insurance agents to be licensed, a number 

of existing regulations governing insurance producers need to be amended in order include title insurance 

agents or to address unique circumstances involving them, including affiliated persons’ arrangements and 

required consumer disclosures. Specifically, Insurance Regulation 9 addresses temporary licenses; Insurance 

Regulation 18 addresses appointment of insurance agents; and Insurance Regulation 29 regulates premium 

accounts and fiduciary responsibilities of insurance agents and insurance brokers; and each is amended to 

include references to title insurance agents.  Insurance Regulation 87 addresses special prohibitions regarding 

sharing compensation with other licensees with respect to certain governmental entities and is amended to 

address a limited exception for title insurance business insuring State of New York Mortgage Agency and 

certain other circumstances.  Insurance Regulation 194 addresses insurance producer compensation 

transparency and is amended to reflect specific requirements in new Insurance Law section 2113 for title 
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insurance agents.  Insurance Regulation 125 governs insurance agents and brokers that maintain multiple offices 

and is amended to clarify the applicability of the regulation to title insurance agents.  Regulation 125 also is 

amended to address unique circumstances involving title insurance agents who are also licensed attorneys. 

 New Insurance Regulation 206 addresses a number of miscellaneous issues involving title insurance 

agents.  Some of these changes simply add provisions that are similar to those that apply to other insurance 

producers; for example, it prescribes the form of applications and requires licensees to notify the Department of 

any change of business or residence address.  Other provisions of Regulation 206 set forth the new disclosure 

requirements; require title insurance agents to comply with a rate service organization’s annual statistical data 

call; and address the obligation of title insurance agents and title insurance corporations with respect to title 

closers.  Of particular significance are provisions of the regulations that codify Department opinions regarding 

affiliated business relations with respect to the applicability of Insurance Law section 6409, which prohibits 

rebates, inducements and certain other discriminatory behaviors.  

4. Costs: Regulated parties impacted by these rules are title insurance agents, which heretofore were not 

licensed by the Department, and title insurance corporations.  They may need to provide new disclosures in 

accordance with the regulation if they are not already making such disclosures but they already have an 

obligation to make changes to notices pursuant to the legislation.  There are also new reporting requirements to 

the Department but these are the same that apply with respect to other licensees.  In any event, although the cost 

impact will likely vary among the agents and insurers affected by this regulation, the costs of these new 

disclosures and reporting requirements should not be significant.   

 Although the Department already was handling complaints and investigating matters regarding title 

insurance, because licensing title insurance agents is a new responsibility for the Department, anticipated costs 

to the Department are at this time uncertain.  Existing personnel and line titles will handle any new licensing 

applications or enforcements issues initially. 
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 These rules impose no compliance costs on any state or local governments. 

 5. Local government mandates:  The new rules and amendments impose no new programs, services, 

duties or responsibilities on any county, city, town, village, school district, fire district or other special district. 

 6. Paperwork:  The amendments and new rules now apply certain requirements that are applicable to 

other insurance producers to title insurance agents as well.  For example, title insurance agents are made subject 

to the same reporting requirements as other insurance producers when changing addresses, maintaining records, 

and submitting applications, and title insurers are required to file certificates of appointment of their title 

insurance agents with the Department.  In addition, to reflect the specific notice requirements of Insurance Law 

section 2113, the disclosure requirements to insureds under Insurance Regulation 194 are modified for title 

insurance agents to reflect the statutory requirements.  The new law also contains certain new disclosure 

requirements and the new rules implement those changes, and require certain other disclosures to applicants for 

insurance, such as a notice advising insureds or applicants for insurance about the different kinds of title 

policies available to them. 

 7. Duplication:  The amendments do not duplicate any existing laws or regulations. 

 8. Alternatives:  Prior to proposing the consolidated rules in July, 2014, the Department circulated drafts 

of the proposed rules to a number of interested parties and, as a result, the Department made a number of 

changes to the initial proposed new Regulation 206, particularly with respect to affiliated business relationships, 

and title insurance corporation or title insurance agent responsibility for title insurance closers.  The Department 

initially submitted the regulation as a proposed rulemaking that was published in the State Register on July 23, 

2014.  Because of the critical need to have regulations in effect on and after the September 27, 2014 effective 

date of Chapter 57, the Department promulgated emergency regulations effective on that date.  In response to 

comments received during the public comment period, the Department made additional changes that were 

incorporated into the emergency rules, in order to clarify or eliminate unnecessary requirements.  Because the 
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proposed regulation has expired, the Department anticipates submitting a new, revised proposal in 2016 that 

will incorporate additional public comments that the Department has received regarding the initial proposal.  To 

prevent disruption and confusion in the industry until the rules are finalized, however, the emergency regulation 

is continued unchanged from the versions in effect since September 27, 2014. 

9. Federal standards:  RESPA, and regulations thereunder, contain certain requirements and disclosures 

that apply to residential real estate settlement transactions.  These requirements are minimum requirements and 

do not preempt state laws that provide greater consumer protection.  The amendments and new rules are not 

inconsistent with RESPA and, consistent with New York law, provide greater consumer protection to the 

public. 

 10. Compliance schedule:  Chapter 57 of the New York Laws of 2014 took effect on September 27, 

2014.  In order to facilitate the orderly implementation of the new law, the Superintendent was authorized to 

promulgate regulations in advance of the effective date, but to make such regulations effective on that date.  The 

emergency rules have continued unchanged since September 27, 2014. 
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Regulatory Flexibility Analysis for Small Businesses and Local Governments for the Fifth Amendment to 11 

NYCRR 20 (Insurance Regulations 9, 18 and 29); Fifth Amendment to 11 NYCRR 29 (Insurance Regulation 

87); First Amendment to 11 NYCRR 30 (Insurance Regulation 194); Third Amendment to 11 NYCRR 34 

(Insurance Regulation 125); and New 11 NYCRR 35 (Insurance Regulation 206). 

1. Effect of the rule:  These rules affect title insurance corporations authorized to do business in New York 

State, title insurance agents and persons affiliated with such corporations and agents. 

No title insurance corporation subject to the amendment falls within the definition of “small business” as 

defined in State Administrative Procedure Act section 102(8), because no such insurance corporation is both 

independently owned and has less than one hundred employees. 

It is estimated that there are about 1,800 title insurance agents doing business in New York currently.  

Since they are not currently licensed by the Department of Financial Services (“Department”), it is not known 

how many of them are small businesses, but it is believed that a significant number of them may be small 

businesses. 

Persons affiliated with title insurance agents or title insurance corporations would not, by definition, be 

independently owned and would thus not be small businesses.  

The rule does not impose any impact, including any adverse impact, or reporting, recordkeeping, or other 

compliance requirements on any local governments. 

2. Compliance requirements:  The proposed rules conform and implement requirements regarding title 

insurance agents and placement of title insurance business with Chapter 57 of the Laws of 2014, which made 

title insurance agents subject to licensing in New York for the first time.  A number of the rules will make title 

insurance agents subject to the same requirements that apply to other insurance producers.  There are also 

disclosure requirements unique to title insurance. 

3. Professional services:  This amendment does not require any person to use any professional services. 
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4. Compliance costs:  Title insurance agents will need to provide new disclosures in accordance with the 

regulation if they are not already making such disclosures but they already have an obligation to make changes 

to notices pursuant to the legislation.  There are also new reporting requirements to the Department but these are 

the same that apply with respect to other licensees. In any event, the costs of these new disclosures and 

reporting requirements should not be significant.  The proposed rules now subject title insurance agents to 

requirements regarding the maintenance of fiduciary accounts that already apply to other insurance producers.  

The cost impact on title insurance agents will likely vary from agent to agent but should not be significant.  

5.  Economic and technological feasibility:  Small businesses that may be affected by this amendment 

should not incur any economic or technological impact as a result of this amendment. 

6.  Minimizing adverse impact:  This rule should have no adverse impact on small businesses.  

7.  Small business participation:  The Department initially submitted the regulation as a proposed 

rulemaking on July 23, 2014.  Prior to submission, interested parties, including an organization representing 

title insurance agents, were given an opportunity to comment on a draft version of these rules, in addition to 

their opportunity to review and comment on the proposed rulemaking when it was published.  The proposed 

regulation has now expired and the Department anticipates submitting a new, revised proposal in 2016 that will 

incorporate additional public comments that the Department has received regarding the initial proposal.  

However, to prevent disruption and confusion in the industry until the rules are finalized, the emergency 

regulation is continued unchanged from the versions in effect since September 27, 2014. 

 



 

 

Statement setting forth the basis for the finding that the Fifth Amendment to 11 NYCRR 20 (Insurance 

Regulations 9, 18 and 29); Fifth Amendment to 11 NYCRR 29 (Insurance Regulation 87); First Amendment to 

11 NYCRR 30 (Insurance Regulation 194); Third Amendment to 11 NYCRR 34 (Insurance Regulation 125); 

and New 11 NYCRR 35 (Insurance Regulation 206) will not impose adverse economic impact or compliance 

requirements on rural areas. 

The Department of Financial Services (“Department”) finds that this rule does not impose any additional 

burden on persons located in rural areas, and will not have an adverse impact on rural areas.  This rule applies 

uniformly to regulated parties that do business in both rural and non-rural areas of New York State. 

Rural area participation: The Department initially submitted the regulation as a proposed rulemaking on 

July 23, 2014.  Prior to submission, interested parties, including those located in rural areas, were given an 

opportunity to review and comment on a draft version of these rules, in addition to their opportunity to review 

and comment on the proposed rulemaking when it was published.  The proposed regulation has now expired  

and the Department anticipates submitting a new, revised proposal in 2016 that will incorporate additional 

public comments that the Department has received regarding the initial proposal.  However, to prevent 

disruption and confusion in the industry until the rules are finalized, the emergency regulation is continued 

unchanged from the versions in effect since September 27, 2014. 

 

 

 



Statement setting forth the basis for the finding that the Fifth Amendment to 11 NYCRR 20 (Insurance 

Regulations 9, 18 and 29); Fifth Amendment to 11 NYCRR 29 (Insurance Regulation 87); First Amendment to 

11 NYCRR 30 (Insurance Regulation 194); Third Amendment to 11 NYCRR 34 (Insurance Regulation 125); 

and New 11 NYCRR 35 (Insurance Regulation 206) will not have a substantial adverse impact on jobs and 

employment opportunities. 

 The Department of Financial Services finds that these rules should have no negative impact on jobs and 

employment opportunities.  The rules conform to and implement the requirements of, with respect to title 

insurance agents and the placement of title insurance business, Chapter 57 of the Laws of 2014, which make 

title insurance agents subject to licensing in New York for the first time and, by establishing a regulated 

marketplace, may lead to increased employment opportunity. 




