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 I, Benjamin M. Lawsky, Superintendent of Financial Services, do hereby certify that the 


foregoing is new Part 400 of Title 23 of the Official Compilation of Codes, Rules and 


Regulations of the State of New York, signed by me on March 12, 2015, pursuant to the 


authority granted by Sections 202, 301, 302 and Article 6 of the Financial Services Law, Section 


301 of the Insurance Law, and Part H of Chapter 60 of the Laws of 2014, to take effect on March 


31, 2015.  


  


 Pursuant to State Administrative Procedure Act Section 202(6), this rulemaking is being 


promulgated as an emergency measure for the preservation of the public’s general welfare.  A 


statement of the specific reasons for the finding of the need for emergency action is attached. 
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STATE OF NEW YORK


DEPARTMENT OF FINANCIAL SERVICES


23 NYCRR 400

INDEPENDENT DISPUTE RESOLUTION FOR EMERGENCY SERVICES AND SURPRISE BILLS


I, Benjamin M. Lawsky, Superintendent of Financial Services, pursuant to the authority granted by Sections 202, 301, 302, and Article 6 of the Financial Services Law, Section 301 of the Insurance Law, and Part H of Chapter 60 of the Laws of 2014, do hereby promulgate a new Part 400 of Title 23 of the Official Compilation of Codes, Rules and Regulations of the State of New York to take effect on March 31, 2015, to read as follows:


(ALL MATERIAL IS NEW)



A new Part 400 is added to read as follows:

Section 400.0

Preamble.


Section 400.1

Applicability.

Section 400.4 

Definitions.

Section 400.3 

Independent dispute resolution entity (IDRE) certification requirements.


Section 400.4 

Conflict of interest.

Section 400.5

Responsibilities of health care plans for disputes regarding emergency services and 




surprise bills.


Section 400.6

Responsibilities of physicians and health care providers for disputes regarding emergency services and surprise bills.

Section 400.7

Process to submit disputes regarding emergency services and surprise bills. 


Section 400.8

Responsibilities of an IDRE.


Section 400.9

IDRE record retention and compliance.

Section 400.10

Payment for the independent dispute resolution.


Section 400.0 Preamble.


Part H of Chapter 60 of the Laws of 2014 provided new rights and obligations, effective March 31, 2015, concerning disputes involving bills by health care providers.  Health care plans, physicians, and when applicable, other health care providers and patients, have the right to request a review by an IDRE to resolve a payment dispute regarding a bill for certain emergency services or surprise bills.  This Part implements the requirements of Financial Services Law Article 6 by establishing a dispute resolution process and establishing the standards for such process, including criteria and the process for certifying and selecting an IDRE. 

Section 400.1 Applicability.



(a) This Part shall apply to health care services provided in this State on and after March 31, 2015.  


(b) This Part shall not apply to health care services, including emergency services, where physician fees are subject to schedules or other monetary limitations under any other law, including the Workers’ Compensation Law and Insurance Law Article 51, and shall not preempt any such law.  This Part shall not apply to emergency services subject to Financial Services Law Section 602(b).  

Section 400.2 Definitions.


As used in this Part:


(a) Active practice means actively treating persons in a state where the physician is licensed. 


(b) Affiliated means controls, controlled by, or under common control. 


(c) Control shall have the meaning ascribed by Insurance Law Section 107(a)(16). 


(d) Dispute resolution process means a process to resolve a dispute for a fee for emergency services or a surprise bill.  


(e) Emergency condition means a medical or behavioral condition that manifests itself by acute symptoms of sufficient severity, including severe pain, such that a prudent layperson, possessing an average knowledge of medicine and health, could reasonably expect the absence of immediate medical attention to result in:


(1) placing the health of the person afflicted with such condition in serious jeopardy, or in the case of a behavioral condition placing the health of such person or others in serious jeopardy;


(2) serious impairment to such person's bodily functions; 



(3) serious dysfunction of any bodily organ or part of such person;  



(4) serious disfigurement of such person; or 



(5) a condition described in 42 U.S.C. § 1395dd (Social Security Act Section 1867(e)(1)(A)(i), (ii) or (iii)).  


(f) Emergency services means, with respect to an emergency condition: 


(1) a medical screening examination as required under 42 U.S.C. § 1395dd, that is within the capability of the emergency department of a hospital, including ancillary services routinely available to the emergency department to evaluate such emergency medical condition; and



(2) within the capabilities of the staff and facilities available at the hospital, such further medical examination and treatment as are required under 42 U.S.C. § 1395dd, to stabilize the patient. 



(g) Health care plan means an insurer licensed to write accident and health insurance pursuant to Insurance Law Articles 41 and 42; a corporation organized pursuant to Insurance Law Article 43; a municipal cooperative health benefit plan certified pursuant to Insurance Law Article 47; a health maintenance organization certified pursuant to Public Health Law Article 44; or a student health plan established or maintained pursuant to Insurance Law Section 1124.



(h) Health care provider means an appropriately licensed, registered or certified health care professional pursuant to Education Law Title 8, or comparably licensed, registered or certified by another state, or a facility licensed or certified pursuant to Public Health Law Articles 5, 28, 36, 44 or 47, or Mental Hygiene Law Articles 19, 31 or 32, or comparably licensed by another state.


(i) Independent dispute resolution entity or IDRE means an entity certified by the superintendent pursuant to section 400.3 of this Part.


(j) Insured means a patient covered under a policy or contract with a health care plan.  A patient insured by an insurer other than a health care plan is not an insured for purposes of this Part. 


(k) Material familial affiliation means any relationship as a spouse, child, parent, sibling, spouse's parent, spouse's child, child's parent, child's spouse, or sibling's spouse.



(l) Material financial affiliation means any financial interest of more than five percent of total annual revenue or total annual income of an IDRE or officer, director, or managers thereof; or reviewer or reviewing physician employed or engaged thereby to conduct any independent dispute review in the dispute resolution process.  The term material financial affiliation shall not include revenue received from a health care plan or physician by:


(1) an IDRE to conduct a dispute resolution pursuant to Financial Services Law Article 6; or



(2) a reviewing physician for health services rendered to patients in this State. 



(m) Material professional affiliation means any physician-patient relationship, any partnership or employment relationship, a shareholder or similar ownership interest in a professional corporation, or any independent contractor arrangement that constitutes a material financial affiliation with any expert or any officer or director of the IDRE.


(n) Non-participating means not having a contract with a health care plan to provide health care services to an insured.


(o) Non-participating referred health care provider means a non-participating health care provider to which an insured was referred by a participating physician without explicit written consent of the insured acknowledging that the participating physician is referring the insured to a non-participating referred health care provider and that the referral may result in costs not covered by the health care plan.


(p) Participating means having a contract with a health care plan to provide health care services to an insured.



(q) Patient means a person who receives health care services, including emergency services, in this State.


(r) Physician means an individual licensed to practice medicine pursuant to Education Law Article 131 or as provided under the law of the State where the individual practices medicine.


(s) Reviewer means a person with training and experience in health care billing, reimbursement, and usual and customary charges who renders a dispute resolution determination in consultation with a reviewing physician.


(t) Reviewing physician means a licensed physician in active practice in the same or similar specialty as the physician that provided the service that is subject to the dispute resolution process who renders a dispute resolution determination in consultation with a reviewer.



(u) Surprise bill means a bill for health care services, other than emergency services, received by:



(1) An insured for services rendered by a non-participating physician at a participating hospital or ambulatory surgical center, where a participating physician is unavailable or a non-participating  physician renders services without the insured's knowledge, or unforeseen medical services arise at the time the health care services are rendered; provided, however, that a surprise bill shall not mean a bill received for health care services when a participating physician is available and the insured has elected to obtain services from a non-participating physician.


(2) An insured for services rendered by a non-participating referred health care provider, where the services were referred by a participating physician to a non-participating referred health care provider without explicit written consent of the insured acknowledging that the participating physician is referring the insured to a non-participating referred health care provider and that the referral may result in costs not covered by the health care plan.  A referral to a non-participating referred health care provider occurs when: 


(i) Health care services are performed by a non-participating health care provider in the participating physician’s office or practice during the course of the same visit;



(ii) The participating physician sends a specimen taken from the patient in the participating physician’s office to a non-participating laboratory or pathologist; or



(iii) For any other health care services performed by a non-participating health care provider, when referrals are required under the insured’s contract.


(3) A patient who is not an insured for services rendered by a physician at a hospital or ambulatory surgical center, where the patient has not timely received all of the disclosures required pursuant to Public Health Law Section 24.



(v) Usual and customary cost means the 80th percentile of all charges for the particular health care service performed by a provider in the same or similar specialty and provided in the same geographical area as reported in a benchmarking database maintained by a nonprofit organization specified by the superintendent, which is not affiliated with a health care plan.  

Section 400.3 Independent dispute resolution entity (IDRE) certification requirements.


(a) An entity applying to be an IDRE certified to perform reviews regarding bills for emergency services and surprise bills pursuant to Financial Services Law Article 6, shall submit to the superintendent:


(1) A description of the proposed IDRE’s organizational structure and capability to operate a statewide IDRE, including:



(i) a certificate of incorporation, articles of organization and bylaws or operating agreement of the proposed IDRE and, as applicable, the proposed IDRE’s holding company or parent company;



(ii) the proposed IDRE’s organizational chart;



(iii) identification of management staff and a description of such management staff's responsibilities;



(iv) the name and credentials of a medical director appointed by the proposed IDRE, who is a physician in possession of a current and valid non-restricted license to practice medicine in New York;



(v) the names and biographies of all controlling employees, officers, and executives of the proposed IDRE; and information concerning the governing board of the proposed IDRE, including roles and responsibilities, identification of the board members and a description of their qualifications.


(2) A sworn statement, as described in section 400.4(b) of this Part, signed by the chief executive officer of the proposed IDRE regarding conflicts of interest.


(3) The names of all corporations and organizations that control, are controlled by, or under common control with the proposed IDRE, and the nature and extent of any such control.


(4) The proposed IDRE’s policies and procedures governing all aspects of the dispute resolution process, including at a minimum:



(i) a description and a chart or diagram of the sequence of steps through which a dispute will move from receipt through notification to the health care plan, physician, superintendent, and provider, insured, or patient, if applicable, regarding the dispute determination;


(ii) procedures for ensuring that no prohibited material familial, financial or professional affiliation exists with respect to the reviewer and reviewing physician assigned to the dispute. The procedures shall include, for each reviewer and reviewing physician assigned to review a dispute, a requirement for a signed attestation affirming, under penalty of perjury, that no prohibited material familial, financial or professional affiliation exists with respect to the reviewer's or reviewing physician’s participation in the review of the dispute.  


(iii) procedures to ensure that the dispute is reviewed by a neutral and impartial reviewer with training and experience in healthcare billing, reimbursement, and usual and customary charges and to ensure that determinations are made in consultation with a neutral and impartial licensed reviewing physician in active practice in the same or similar specialty as the physician providing the service that is subject to the dispute, who is also, to the extent practicable, licensed in New York;


(iv) procedures for the reporting and review of reviewer’s and reviewing physician’s conflicts of interest and for assigning or reassigning a dispute resolution where a conflict or potential conflict is identified; 


(v) procedures to ensure that reviews are conducted within the time frames specified in section 400.8 of this Part, and any required notices are provided in a timely manner;



(vi) procedures to ensure the confidentiality of medical and treatment records and review materials; and


(vii) procedures to ensure adherence to the requirements of this Part by any contractor, subcontractor, agent or employee affiliated by contract or otherwise with the proposed IDRE.


(5) A description of the reviewer and reviewing physician network, including:



(i) an assessment of the proposed IDRE’s ability to provide review services statewide;


(ii) a description of the qualifications of the reviewers and reviewing physicians retained to review payment disputes including current and past employment history and practice affiliations, as applicable;



(iii) a description of the procedures employed to ensure that reviewers and reviewing physicians reviewing payment disputes are:



(a) appropriately licensed, registered or certified, if applicable;



(b) trained in the principles, procedures and standards of the proposed IDRE; 


(c) knowledgeable about the health care service which is the subject of the payment dispute under review; and


(d) with respect to reviewers, trained and experienced in health care billing, reimbursement and usual and customary charges. 


(iv) a description of the methods of recruiting and selecting neutral and impartial reviewers and reviewing physicians and matching such reviewers and reviewing physicians to specific cases;



(v) the number of reviewers and reviewing physicians retained by the proposed IDRE, and a description of the areas of expertise available from reviewing physicians and the types of cases reviewing physicians are qualified to review;



(vi) the proposed IDRE’s quality assurance program, which shall include written descriptions, to be provided to all individuals involved in such program, the organizational arrangements and ongoing procedures for the identification, evaluation, resolution and follow-up of potential and actual problems in payment dispute reviews performed by the reviewer and reviewing physician and to ensure the maintenance of program standards pursuant to this subdivision; and

(vii) written procedures documenting that:



(a) appropriate personnel are reasonably accessible not less than 40 hours per week during normal business hours to discuss the dispute resolution process and to allow response to telephone requests; 


(b) response to accepted or recorded messages shall be made not less than one business day after the date on which the call was received; and  



(viii) documentation of accreditation by a nationally recognized private accrediting organization, if accreditation is available.


(6) A list of its fees, which shall reflect the total amount that will be charged by the proposed IDRE for reviews, inclusive of indirect costs, administrative fees and incidental expenses, and a description of the methodology used to calculate the fees.  The description shall include the pro-rated fee that will be charged when a good faith negotiation directed by the proposed IDRE results in a settlement between the health care plan and the non-participating physician or non-participating referred health care provider.  The description shall also include an application processing fee when the dispute is determined by the proposed IDRE to be ineligible for review.  The description shall provide a waiver of the fee for disputes submitted by patients when the fee would pose a financial hardship to the patient.


(7) A description of the proposed IDRE’s ability to accept requests for reviews, provide requisite notifications, screen for material affiliations, respond to calls from the State and meet other requirements during normal business hours.


(8) Such other information as the superintendent may require. 


(b) An IDRE may not charge any fee unless it has been filed with the superintendent and the superintendent has determined that the fee is reasonable.

Section 400.4 Conflict of interest. 



(a) No proposed IDRE shall be qualified for certification as an IDRE if it owns or controls, is owned or controlled by, or is under common control with any of the following: 



(1) any national, state or local illness, health benefit or public advocacy group; 



(2) any national, state or local society or association of hospitals, physicians, or other providers of health care services; or 



(3) any national, state or local association of health care plans. 



(b) An IDRE shall submit a sworn statement, as described in section 400.3(a)(2) of this Part, setting forth that none of the control affiliations proscribed in subdivision (a) of this section apply to the IDRE, and that the IDRE, its medical director and each of its owners, officers, directors and managers, either: 



(1) has no material familial, financial, or professional affiliation with any person or entity listed in paragraph (2) of this subdivision; or 



(2) provides a list of those material familial, financial and professional affiliations, each of which may, upon certification, result in a prohibited conflict of interest in connection with a dispute because of such affiliation with: 


(i) any health care plan; or 



(ii) any owner, officer, director, or manager of any health care plan; or



(iii) any health care provider, physician's medical group, independent practice association, or provider of pharmaceutical products or services or durable medical equipment; or



(iv) any facility at which a health service would be provided; 


(v) any officer, director, partner, or manager of a physician’s medical group, independent practice association, or facility at which a health care service would be provided; or


(vi) any developer or manufacturer of a health service or product. 


(c) Following certification: 



(1) if an IDRE acquires control of, becomes controlled by, or comes under common control with any entity described in subdivision (a) of this section, the IDRE shall notify the superintendent in writing within three business days of the acquisition or exercise of control and shall no longer be eligible to review disputes; and 


(2) the sworn statement required by subdivision (b) of this section shall be amended and resubmitted to the superintendent within three business days of the addition or deletion of any material affiliation as described in subdivision (a) of this section. 



(d) An IDRE or officer, director, or manager thereof; or reviewer or reviewing physician employed or engaged thereby to conduct any dispute resolution pursuant to Financial Services Law Article 6 shall not have any material professional affiliation, material familial affiliation, or material financial affiliation with:



(1) the health care plan; 



(2) any officer, director, or manager of the health care plan;



(3) any health care provider, physician's medical group, independent practice association, or provider of pharmaceutical products or services or durable medical equipment, that provided or supplied the health care service; 



(4) the facility at which the health service was provided;


(5) any officer, director, partner, or manager of the physician’s medical group, independent practice association, or facility that provided the heath care service;


(6) the developer or manufacturer of the principal health service that is the subject of the dispute resolution; or


(7) the patient whose health care service is the subject of the dispute resolution.



(e) Unavoidable conflicts; minimization. 



(1)(i) If the superintendent determines that a conflict is unavoidable because every IDRE certified pursuant to this Part or their medical directors, owners, officers, directors  or managers have a disqualifying material familial, financial or professional affiliation with one or more of the persons or entities listed in subdivision (b) of this section to the dispute to be assigned, the superintendent will make a random assignment of the dispute provided, however, that the IDRE assigned shall, within two business days of the assignment certify to the superintendent by sworn statement that the reviewer and reviewing physician who will review the dispute have been assigned in accordance with paragraph (2) of this subdivision.


(ii)  When a dispute must be assigned pursuant to this paragraph, the superintendent will notify the health care plan, physician, and, as applicable, the provider and patient, that all IDREs have a proscribed material familial, financial or professional affiliation; of the need to randomly assign the dispute to a certified IDRE in order that a determination of the dispute be obtained;  the nature of the affiliation involving the IDRE assigned to the dispute; and that the IDRE’s reviewer and reviewing physician who review the dispute shall not have any affiliation proscribed by this section.


(2) An IDRE assigned pursuant to this Part shall not assign a dispute resolution to a reviewer or reviewing physician who has a material familial, financial or professional affiliation with any of those persons listed in subdivision (d) of this section. 


Section 400.5 Responsibilities of health care plans for disputes regarding emergency services and surprise bills.



(a) Upon receipt of a claim for emergency services rendered by a non-participating physician a health care plan shall: 


(1) Pay the claim, within the timeframes established in Insurance Law Section 3224-a, in an amount that it deems reasonable for the emergency services rendered by the non-participating physician, except for the insured’s co-payment, coinsurance or deductible, if any.  Nothing shall preclude the health care plan from attempting to negotiate the reimbursement amount with the non-participating physician within the timeframes established in Insurance Law Section 3224-a.


(2) If the claim is submitted by the non-participating physician, or if payment is made to the non-participating physician, provide notice to the non-participating physician describing how to initiate the independent dispute resolution process.



(3) If the health care plan pays an amount less than the non-participating physician’s charge, provide the insured with notice, included on or in conjunction with, an explanation of benefits, which shall:


(i) explain that the insured shall incur no greater out-of-pocket costs for the services than the insured would have incurred with a participating physician;


(ii) explain that the insured’s cost-sharing may increase in the event the IDRE determines that the health care plan must pay additional amounts for the services of the non-participating physician; and


(iii) direct the insured to contact the health care plan in the event that the non-participating physician bills the insured for the out-of-network service.


(b) Upon receipt of a claim for a surprise bill that is submitted with an assignment of benefits form, or that the health care plan otherwise determines is a surprise bill, the health care plan shall: 


(1) Pay the non-participating physician or non-participating referred health care provider the billed amount or attempt to negotiate reimbursement with the non-participating physician or non-participating referred health care provider.  If the health care plan’s attempts to negotiate reimbursement for the health care services provided by the non-participating physician or non-participating referred health care provider do not result in a resolution of the payment dispute, the health care plan shall pay the non-participating physician or non-participating referred health care provider an amount the health care plan determines is reasonable for the health care services rendered, except for the insured’s copayment, coinsurance or deductible, in accordance with the timeframes established in Insurance Law Section 3224-a.


(2) Provide notice to the non-participating physician or, as applicable, to the non-participating referred health care provider, describing how to initiate the independent dispute resolution process.


(3) Provide the insured with notice, included on or in conjunction with, an explanation of benefits, which shall:


(i) explain that the insured shall incur no greater out-of-pocket costs for the services than the insured would have incurred with a participating physician or health care provider;


(ii) explain that the insured’s cost-sharing may increase in the event the IDRE determines that the health care plan must pay additional amounts for the services of the non-participating physician or non-participating referred health care provider; and


(iii) direct the insured to contact the health care plan in the event that the non-participating physician or non-participating referred health care provider bills the insured for the out-of-network service.


(c) Upon receipt of a claim for the services of a non-participating physician or a non-participating referred health care provider that could be a surprise bill that is not submitted with an assignment of benefits form, the health care plan shall provide the insured with notice, included on or in conjunction with, an explanation of benefits, which shall advise the insured that the claim could be a surprise bill and that the insured should contact the health care plan or visit the health care plan’s website for additional information.  


(d) If the health care plan receives a claim for services of a non-participating health care provider that is not submitted with an assignment of benefits form and the health care plan denies the claim because the health care provider is a non-participating provider, the health care plan shall, upon receipt of the assignment of benefits form, comply with the requirements of subdivision (b) of this section.       


(e) If the health care plan receives a claim for services of a non-participating health care provider that is not submitted with an assignment of benefits form and pays the claim, the health care plan shall, upon receipt of the assignment of benefits form, determine whether it will attempt to negotiate additional reimbursement with the non-participating physician or non-participating referred health care provider.  After receipt of the assignment of benefits form, if the health care plan attempts to negotiate additional reimbursement for the surprise bill and the attempts do not result in a resolution of the payment dispute or the health care plan does not attempt to negotiate the additional reimbursement for the surprise bill, the health care plan shall:



(1) Pay the non-participating physician or non-participating referred health care provider any additional amount the health care plan determines is reasonable for the health care services rendered, except for the insured’s copayment, coinsurance or deductible, in accordance with the timeframes established in Insurance Law Section 3224-a; and 


(2) Provide the insured with notice that shall:


(i) explain that the insured will incur no greater out-of-pocket costs for the services than the insured would have incurred with a participating physician or health care provider;


(ii) explain that the insured’s cost-sharing may increase in the event the IDRE determines that the health care plan must pay additional amounts for the services of the non-participating physician or non-participating referred health care provider;


(iii) explain that if the health care plan paid the insured directly, then the insured must remit that payment to the non-participating physician or non-participating referred health care provider; 



(iv) direct the insured to contact the health care plan in the event that the non-participating physician or non-participating referred health care provider bills the insured for the out-of-network service; and



(v) direct the insured to the health care plan’s website for additional information regarding surprise bills.



(f) A health care plan shall prominently post on its website and include in disclosure materials provided to insureds pursuant to Insurance Law Sections 3217-a(a), 4324(a) and Public Health Law Section 4408(1):



(1) a description of what constitutes a surprise bill; 


(2) a description of the independent dispute resolution process; 



(3) information on how an insured, non-participating physician or, as applicable, a non-participating referred health care provider, may submit a dispute to an IDRE; 


(4) an assignment of benefits form for surprise bills; and



(5) the health care plan’s designated electronic and mailing address where the assignment of benefits form can be submitted.


(g) An assignment of benefits form shall be in a form prescribed by the superintendent.



(h) A health care plan shall ensure that the insured shall incur no greater out-of-pocket costs for the services than the insured would have incurred with a participating physician or participating health care provider: 



(1) for emergency services subject to Insurance Law Section 3241(c) upon policy or contract issuance or renewal on and after March 31, 2015 and for emergency services listed in Financial Services Law Section 602(b) on March 31, 2015 regardless of policy or contract issuance or renewal; and


(2) for a dispute involving a surprise bill when the insured has assigned benefits to a non-participating physician or a non-participating referred health care provider.


(i) If the IDRE directs the health care plan to engage in negotiations with the non-participating physician or non-participating referred health care provider the health care plan shall do so in good faith.  If a settlement is reached, the health care plan shall notify the IDRE within two business days of the settlement and shall make any additional payment to the non-participating physician or non-participating referred health care provider within the timeframes proscribed in Insurance Law Section 3224-a.  If a settlement is not reached or the parties agree that a settlement is not attainable, the health care plan shall promptly notify the IDRE no later than the end of the time period granted by the IDRE for negotiation. 


(j) If the IDRE issues a determination in favor of the non-participating physician or non-participating referred health care provider, the health care plan shall pay the non-participating physician or, as applicable, the non-participating referred health care provider, any additional amount owed within 30 days from the date of the determination.



(k) A health care plan shall designate, and inform the superintendent of, at least one officer and one staff member knowledgeable about the independent dispute resolution process who shall be responsible for oversight of the health care plan’s compliance with the independent dispute resolution process.  The health care plan shall make at least one staff person available during normal business hours for not less than 40 hours per week.  The health care plan shall respond to all inquiries from the superintendent relating to the dispute resolution process within three business days. 


Section 400.6 Responsibilities of physicians and non-participating referred health care providers for disputes regarding emergency services and surprise bills.



(a) If a physician bills a patient for a surprise bill, the physician shall provide a claim form to the patient and an assignment of benefits form in a form prescribed by the superintendent.


(b) If an insured assigns benefits for a surprise bill in writing to a non-participating physician or non-participating referred health care provider that knows the insured is insured under a health care plan, the non-participating physician or non-participating referred health care provider shall not bill or seek payment from the insured except for any applicable copayment, coinsurance or deductible that would be owed if the insured utilized a participating physician.


(c) If a health care plan attempts to negotiate reimbursement with a non-participating physician or non-participating referred health care provider, the non-participating physician or non-participating referred health care provider shall have at least seven business days to respond to the health care plan’s offer, except when the seven business days would exceed the timeframes established in Insurance Law Section 3224-a for a health care plan to pay a claim.



(d) If the IDRE directs the non-participating physician or non-participating referred health care provider to engage in negotiations with the health care plan, the non-participating physician or non-participating referred health care provider shall do so in good faith.  If a settlement is reached, the non-participating physician or non-participating referred health care provider shall notify the IDRE within two business days of the settlement.  If a settlement is not reached or the parties agree that a settlement is not attainable, the non-participating physician or non-participating referred health care provider shall promptly notify the IDRE no later than the end of the time period granted by the IDRE for negotiation.


(e) A non-participating physician or non-participating referred health care provider shall respond to all inquiries from the superintendent relating to the dispute resolution process within three business days. 


Section 400.7 Process to submit disputes regarding emergency services or surprise bills.



(a)(1) Emergency services:  A health care plan, a non-participating physician or a patient who is not an insured may submit a dispute regarding emergency services rendered by a physician to the superintendent for review by an IDRE. 


(2) Surprise bills:  A health care plan, a non-participating physician, a non-participating referred health care provider, an insured who does not assign benefits, or a patient who is not an insured may submit a dispute regarding a surprise bill to the superintendent for review by an IDRE. 


(b) The dispute shall be submitted by completing an application in a form and manner prescribed by the superintendent.



(c) A health care plan shall provide the following information:



(1) the name and contact information of the health care plan;


(2) the name and contact information of the non-participating physician or non-participating referred health care provider;


(3) the fee charged by the non-participating physician or non-participating referred health care provider for the service that is the subject of the dispute, and provide a copy of the bill;


(4) the fee paid to the non-participating physician or non-participating referred health care provider for the service that is the subject of the dispute;


(5) at least three fees paid by the health care plan in the last 24 months to reimburse similarly qualified non-participating physicians or, if the dispute involves a health care provider, non-participating health care providers for the same services in the same region that reflect the final and full payment to the non-participating physician or the non-participating health care provider, if available;


(6) an explanation of the circumstances and complexity of the particular case, including time and place of the service, if available;


(7) individual patient characteristics, if available;


(8) the usual and customary cost for the service, when the benchmarking database contains the usual and customary cost for the service subject to the dispute;


(9) any other information the health care plan deems relevant;


(10) an attestation affirming that the information provided by the health care plan is true and accurate; and 


(11) any information requested by the IDRE. 



(d) A physician or health care provider shall provide the following information:

 
(1) the name and contact information of the physician or non-participating referred health care provider;


 (2) the name and contact information of the health care plan;


(3) the fee charged by the physician or non-participating referred health care provider for the service that is the subject of the dispute, and provide a copy of the bill;


(4) the fee paid to the physician or non-participating referred health care provider for the service that is the subject of the dispute;



(5) at least three fees paid to the physician or, if the dispute involves a health care provider to the non-participating referred health care provider, in the last 24 months for the same services rendered by the physician or non-participating referred health care provider to other patients in health care plans in which the physician or non-participating referred health care provider is not participating that reflect the final and full payment to the non-participating physician or the non-participating health care provider, if available;


(6) the physician’s or non-participating referred health care provider’s usual charge for comparable services rendered to other patients in health care plans in which the physician or non-participating referred health care provider is not participating;


(7) the physician’s or non-participating referred health care provider’s level of training, education and experience;


(8) an explanation of the circumstances and complexity of the particular case, including time and place of the service;


(9) individual patient characteristics;


(10) any other information the physician or non-participating referred health care provider deems relevant; 


(11) an attestation affirming that the information provided by the physician or non-participating referred health care provider is true and accurate; and 


(12) any information requested by the IDRE.


(e) Patients submitting the dispute shall provide the following information:


(1) the name and contact information of the patient; 



(2) the name and contact information of the physician or non-participating referred health care provider;


(3) the name and contact information of the health care plan, if the patient is an insured;


(4) the fee charged by the physician or non-participating referred health care provider for the service that is the subject of the dispute, and provide a copy of the bill;


(5) an explanation of the circumstances and complexity of the particular case, including time and place of the service;


(6) individual patient characteristics, if available; 



(7) any other information the patient deems relevant; 



(8) a consent to the release of medical information; 


(9) with respect to a patient who is not an insured and who requests a waiver of the fee based hardship, information to demonstrate the patient is eligible for a hardship exemption; 


(10) with respect to a patient who is not an insured that submits a dispute for a surprise bill, a statement that the required disclosures have not been provided;


(11) an attestation affirming that the information provided by the patient is true and accurate; and


(12) any information requested by the IDRE.



(f) A patient shall not be required to pay the physician’s or non-participating referred health care provider’s fee in order to be eligible to submit the dispute for review to an IDRE.


(g) A health care plan, physician, non-participating referred health care provider or patient shall provide any information requested by an IDRE as soon as possible, but no later than the timeframe requested by the IDRE, as provided under 400.8 of this Part.

Section 400.8 Responsibilities of an IDRE.


(a) Within three business days of receipt of an application submitted by a health care plan, non-participating physician, non-participating referred health care provider or a patient, an IDRE shall screen the application for any conflicts of interest in accordance with section 400.4 of this Part.  If the IDRE determines a conflict exists, the IDRE shall reject the application and return it to the superintendent within such three business days.


(b) If the IDRE determines that a conflict does not exist, the IDRE shall, within three business days of receiving an application submitted by a health care plan, non-participating physician or non-participating referred health care provider:


(1) screen the application for eligibility; 


(2) contact the health care plan, physician or non-participating referred health care provider if additional information is needed to determine eligibility of the request for dispute resolution and provide the health care plan, the physician or non-participating referred health care provider three business days to submit the information and provide an explanation of where the information should be sent.  If the information is not submitted, the IDRE shall make a second request and provide one business day to submit the information.  If the information is not submitted, or if the application is not eligible, the IDRE shall promptly reject the application.



(c) Within three business days of a determination that the health care plan’s, physician’s or non-participating referred health care provider’s application is eligible, or within three business days of receipt of the patient’s application from the superintendent, the IDRE shall send notification of the assignment to the health care plan, physician, non-participating referred health care provider and, for a patient initiated application, to the patient.  The IDRE shall include in the notification: 


(1) a request for the information specified in subdivisions (c), (d), and (e) of section 400.7 of this Part;


(2) a request for any additional information that may be available to support the appeal;



(3) an explanation of where the information should be sent;


(4) a statement that all information must be submitted within five business days of the notification;


(5) a statement that if a partial response or no response is received, the dispute will be decided based on the available information; and


(6) a statement that the IDRE shall not reconsider a dispute for which a determination has been made based upon receipt of additional information subsequent to such determination.


(d) If the requested information is not received within five business days, the IDRE shall make a determination based on the information available to the IDRE.  If the requested information or additional information is received before the determination is rendered, the IDRE shall consider the information.


(e) If the IDRE determines, in a case involving a health care plan, based on the health care plan’s payment and the non-participating physician’s or non-participating referred health care provider’s fee, that a settlement between the health care plan and the non-participating physician or non-participating referred health care provider is reasonably likely, or that both the health care plan’s payment and the non-participating physician’s or non-participating referred health care provider’s fee represent unreasonable extremes, the IDRE may direct both parties to attempt a good faith negotiation for settlement.  The health care plan and the non-participating physician or non-participating referred health care provider may be granted up to ten business days for this negotiation, which shall run concurrently with the 30 day period for dispute resolution.  


(f) The IDRE shall have the dispute reviewed by a neutral and impartial reviewer with training and experience in health care billing, reimbursement, and usual and customary charges.  All determinations shall be made in consultation with a neutral and impartial licensed reviewing physician in active practice in the same or similar specialty as the physician providing the service that is subject to the dispute.  To the extent practicable, the reviewing physician shall be licensed in this State. 


(g) An IDRE shall make a determination within 30 days of receiving the request for the dispute resolution.


(h) For disputes involving a health care plan, in determining a reasonable fee for the services rendered, an IDRE shall select either the health care plan’s payment or the non-participating physician’s or, as applicable, the non-participating referred health care provider’s fee.  For disputes that do not involve a health care plan, the IDRE shall determine a reasonable fee.
  



(i) An IDRE shall use the conditions and factors set forth in Financial Services Law Section 604 when determining the reasonable fee.  



(j) An IDRE shall forward copies of the dispute resolution determination to the health care plan, the physician or the non-participating referred health care provider, superintendent, and as applicable, the patient, within two business days of rendering the determination.  The notification shall include:


(1) the fee determined to be reasonable along with the reasons for the determination, including a discussion of the fee charged by the physician or non-participating referred health care provider, the fee paid by the health care plan, the usual and customary charge and other information provided.


(2) a statement attesting that no prohibited material affiliation existed with respect to the reviewer or reviewing physician.


(3) the biographies of the reviewer and the reviewing physician; and


(4) a request for payment to the party that does not prevail.



(k) An IDRE shall not divulge to the health care plan, physician, non-participating referred health care provider or patient the name of the reviewer or reviewing physician assigned to the dispute. 



(l) For each dispute resolution determination made by the IDRE, the IDRE shall certify that:


(1) the IDRE, the reviewer and the reviewing physician assigned to review the dispute followed appropriate procedures as specified in Financial Services Law Article 6 and this Part; 


(2) the reviewer and reviewing physician met the criteria for conducting the dispute pursuant to Financial Services Law Article 6 and this Part; and


(3) for the reviewer and reviewing physician assigned to review the dispute, the IDRE has obtained a signed attestation  affirming, under penalty of perjury, that no prohibited material affiliation exists with respect to the reviewer's or reviewing physician’s participation in the review of the dispute pursuant to section 400.4(d) of this Part.  The attestation shall be in such form as prescribed by the superintendent.


(m) An IDRE shall not reconsider a dispute for which a determination has been made based upon receipt of additional information subsequent to the determination.

Section 400.9 IDRE record retention and compliance.



(a) An IDRE shall retain case records in accordance with 11 NYCRR 243 (Insurance Regulation 152) for audit and examination for a period of six years from the date of the IDRE’s determination.  The IDRE shall keep and maintain all documentation relating to a case for no less than six years from the date of the IDRE’s determination.  The IDRE shall maintain on file each attestation required to be submitted pursuant to section 400.3(a)(4)(ii) for six years from the date of the IDRE’s determination.


(b) An IDRE shall ensure the confidentiality of medical and treatment records and review materials in accordance with 11 NYCRR 420 (Insurance Regulation 169) and 11 NYCRR 421 (Insurance Regulation 173) relating to the privacy and confidentiality of health information.


(c) Every attestation required to be submitted pursuant to section 400.3(a)(4)(ii) shall be in a form prescribed by the superintendent.


(d) An IDRE shall be subject to examination by the superintendent at any time to ascertain compliance with Financial Services Law Article 6 and this Part.  


(e) An IDRE shall provide ready access to the superintendent to all data, records, and information collected and maintained concerning the IDRE’s dispute resolution activities. 



(f) An IDRE shall provide the superintendent data, information, and reports as the superintendent determines necessary to evaluate the dispute resolution process within two business days or such other period acceptable to the superintendent.


(g) An IDRE shall consent to cooperate in court proceedings relevant to its role as an IDRE. 


(h) The superintendent may suspend IDRE case assignment if the IDRE fails to comply with any of the requirements of this Part and the superintendent may require all necessary corrective actions be taken by the IDRE. 


Section 400.10 Payment for the independent dispute resolution.



(a) Disputes involving an insured.


(1) If an IDRE determines the health care plan’s payment is reasonable, payment for the dispute resolution process shall be the responsibility of the non-participating physician or as applicable, non-participating referred health care provider.


(2) If an IDRE determines the non-participating physician’s or non-participating referred health care provider’s fee is reasonable, payment for the dispute resolution process shall be the responsibility of the health care plan.


(3) If good faith negotiations directed by the IDRE results in a settlement between the health care plan and the non-participating physician or non-participating referred health care provider, the health care plan and the non-participating physician or non-participating referred health care provider shall evenly divide and share the prorated cost for dispute resolution.


(4) For disputes that are rejected as ineligible or due to the requesting non-participating physician, non-participating referred health care provider or health care plan’s failure to submit information, an IDRE may charge an application processing fee, which shall be the responsibility of the requesting physician, health care provider or health care plan.


(b) Disputes involving a patient who is not an insured.


(1) If an IDRE determines the physician’s fee is reasonable, payment for the independent dispute resolution process shall be the responsibility of the patient.  If the superintendent determines that payment would pose a hardship to the patient pursuant to subdivision (c) of this section, the IDRE shall waive payment for the dispute resolution process.


(2) If an IDRE determines the physician’s fee is not reasonable, payment for the independent dispute resolution process shall be the responsibility of the physician.



(c) A hardship shall exist if the household income of the patient who is not an insured is below 250 percent of the federal poverty level, as determined annually by the Secretary of Health and Human Services.


(d) Any payments due to an IDRE under this section shall be made to the IDRE within 30 calendar days from receipt of the IDRE’s written determination and invoice.
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Statement of Reasons for the Emergency Measure


New 23 NYCRR Part 400



Long sought and much needed legislation to address the issue of unexpected and sometimes excessive bills for emergency services and surprise bills was enacted as Part H of Chapter 60 of the New York Laws of 2014, which was signed into law by the Governor on March 31, 2014.  Part H of Chapter 60 will take effect on March 31, 2015.


The Department has been aware for several years that consumers, who did their best to stay in-network, nonetheless received large bills for unexpected out-of-network services.  In 2012, the Department released “An Unwelcome Surprise,” a report detailing the issues that lead to consumers receiving unexpected medical bills from out-of-network providers.  The report stated that unexpected and sometimes excessive medical bills from out-of-network providers contribute to the growing problem of consumer medical debt, which continues to be a significant cause of personal bankruptcy.  Chapter 60 of the Laws of 2014 added a new Article 6 to the Financial Services Law to address this problem.  Article 6 provides that consumers must be held harmless for out-of-network emergency bills and surprise bills, and directs the provider and the health plan to work out payment for these bills.  Article 6 establishes an independent dispute resolution process, by which a dispute involving a bill for emergency services or a surprise bill may be resolved.


The Department has worked diligently with stakeholders to develop the rule necessary to implement the independent dispute resolution process.  A proposed rule was published in the State Register on December 31, 2014.  Extensive comments were received from many stakeholders, which the Department considered in formulating this rulemaking being promulgated on an emergency basis.  The Department intends to publish a revised proposed regulation, which will again permit stakeholders to submit comments, before the regulation is finalized.  


It is critical for the protection of the public that the appropriate regulations are in place on and after the effective date of Chapter 60 to allow health plans, providers, and as applicable, patients, to dispute payments for emergency services or surprise bills.  Therefore, it is necessary to promulgate the rule on an emergency basis for the furtherance of the general welfare.










______________________________











  Benjamin M. Lawsky










Superintendent of Financial Services


Dated:  March 12, 2015



Assessment of Public Comments for new Part 400 to 23 NYCRR. 


The Department of Financial Services (“Department”) received comments from ten interested persons in response to its proposed new Part 400 to 23 NYCRR, some of which were incorporated into the emergency and revised rulemaking, discussed below.  

Comments:  


Commenters requested that 23 NYCRR Section 400.1 apply to coverage in the New York State of Health (NYSOH) and to certain out-of-state services, and questioned whether the regulation applies to dental coverage. 


Response:  

The independent dispute resolution (IDR) process applies to NYSOH coverage.  The IDR process is not applicable to stand-alone dental coverage.  Dental services do not meet the definition of “surprise bill” because a participating physician would not be providing the referral or services and dental coverage would not typically cover emergency services as defined in Financial Services Law Section 603.  

A service associated with a surprise bill need not be provided in its entirety in New York to be subject to the IDR process.  E.g., an insured is covered under an HMO or insurance policy or contract that is issued for delivery in New York and has blood drawn in New York by a participating physician.  The participating physician sends the sample to an out-of-state laboratory that regularly conducts business with the New York provider.  In such cases, the laboratory may be providing services in New York and subject to the IDR process.  The intent of the legislation is to protect patients from surprise bills when they receive services from their participating physicians in New York.

Comments:  


Commenters requested revision of the 23 NYCRR Section 400.2 definitions of “reviewer” to remove the requirement for experience with usual and customary costs, “reviewing physician” to add conflict of interest standards, and “usual and customary cost”.  


Response:  

The definition of “reviewer” was not revised because Financial Services Law Section 604 requires the IDRE to consider the usual and customary cost.  The definition of “reviewing physician” was not revised because conflict of interest prohibitions are in 23 NYCRR Section 400.4(d).  The definition of “usual and customary cost” was revised to mirror the definition in Financial Services Law Section 603(i).  The database referenced in the definition of “usual and customary cost” is not expected to include all charges for each health care service.  It is understood that some charges may not be reported to the database.

Comments:  

Commenters requested revisions to 23 NYCRR Sections 400.3 and 400.4 to (1) prohibit IDREs from reviewing disputes when they acquire or become controlled by an advocacy group or association of providers or health plans; (2) include officers, directors, or managers of a physician’s medical group, independent practice association, or health care facility when determining conflicts of interests for IDREs; (3) prohibit a reviewer or physician from reviewing a dispute when they have a conflict with an affiliate of the health plan involved in the dispute when all IDREs have disqualifying conflicts of interest; (4) prohibit the reviewing physician from contracting to participate with the health plan that is a party to the dispute; (5) require the reviewing physician to be retired or prohibited from providing out-of-network services; and (6) remove the control test for determining IDRE conflicts of interest.

Response:  

The regulation incorporates the changes requested in (1) – (3). 

The regulation does not incorporate the changes requested in (4) – (6).   Financial Services Law Section 601 requires IDREs to use licensed physicians in active practice in the same or similar specialty as the physician providing the service and, to the extent practicable, the physicians must be licensed in New York.  Including retired physicians in the IDRE panel is not permitted.  Prohibiting reviewing physicians from providing out-of-network services would limit the IDRE’s ability to attract physicians to its panel.  The reviewing physician may not review disputes involving a health plan when the reviewing physician has a material familial, financial or professional affiliation with the health plan.  The control test is necessary to identify what constitutes a conflict of interest.  

Comments:  

Commenters requested revisions to 23 NYCRR Section 400.5 to (1) only require the health plan to provide the insured with IDRE information when it pays less than the provider’s charge; (2) remove the reference to a substantially similar assignment of benefits form; (3) set a timeframe for payment to the physician or provider when the IDRE finds in their favor; (4) remove the requirement for health plans to provide notice describing how to initiate the IDR process when the non-participating physician submits the claim;  (5) remove the requirement for health plans to provide notice to insureds when health plans determine a bill is a surprise bill before receipt of the assignment of benefits form; (6) limit the health plan’s obligation to notify the insured that the claim could be a surprise bill to claims from providers likely to have surprise bills; and (7) reiterate that the IDR process is not applicable to certain emergency services specifically exempted by law.  Commenters also questioned the applicability of the hold harmless protection to surprise bills, and the effective dates for the hold harmless protections for emergency services.  

Response:  

The regulation incorporates the changes requested in (1) – (2), and also requires the health plan to pay additional amounts to the provider within 30 days of the IDRE’s determination.  

The requirement to send the non-participating physician notice was not changed, as it is important that physicians be informed of the IDR process during the claim adjudication process.  

The provision requiring notice when a health plan otherwise determines that a bill is a surprise bill was not removed.  Some health plans are able to identify surprise bills upon claim submission and the regulation does not impose an obligation on health plans that are unable to identify a surprise bill without an assignment of benefits form.  The requested change to limit notice only when the claim involves a provider likely to have surprise bills was not made.  Consumers must be informed of their protections, and the notification requirements are not burdensome.    


23 NYCRR Section 400.1 states that the regulation does not apply to emergency services subject to Financial Services Law Section 602(b).  

The requested change regarding the hold harmless protection for surprise bills was not made.  The intent of the legislation was to remove insureds from payment disputes between health plans and providers.  The legislation requires health plans to provide coverage for surprise bills and specifically provides that the insured cannot be subject to any greater out-of-pocket costs than the insured would have incurred with a participating physician or provider.  

The regulation was revised to address the varying effective dates for the hold harmless provisions for emergency services. 


Comments:  

Commenters requested changes to 23 NYCRR Section 400.6 to (1) remove the requirement that non-participating referred health care providers include a claim form and an assignment of benefits form when they bill patients; (2) permit a non-participating physician to have “at least” seven business days to respond to a health plan’s offer, except when the seven business days would cause the health plan to violate Insurance Law Section 3224-a; and (3) prohibit physicians from seeking payment for emergency services beyond the health plan’s payment once a claim has been submitted to the IDRE.  

Response:  


The regulation incorporates the change requested in (1).  The regulation was also revised to allow the non-participating physician or provider “at least” seven business days to respond to a health plan’s offer.  This provision is intended to allow the provider time to respond but was never intended to permit the health plan to delay payment.   


Once an IDRE renders a determination, the parties are bound by the determination and insureds are only responsible for their in-network cost-sharing.  

Comments:  

Commenters requested changes to 23 NYCRR Section 400.7 to (1) require the fees submitted by the health plan to represent the final payment to the physician; (2) extend the period of time for fee information to 24 months; (3) permit multiple CPT codes to be submitted if more than one is applicable to a patient; (4) delete the references to “if applicable” and “if available” after “usual and customary cost”; (5) prohibit health plans from submitting Medicaid, Medicare, or other network fee data to the IDRE; (6) remove the usual and customary cost from the information that health plans and providers submit; (7) require health plans to provide the names and numbers for the physicians who received the listed payments; and (8) clarify the criteria used to determine a gross disparity when determining a reasonable fee.

Response:  


The regulation was revised to (1) provide that the fee information must reflect the final payment; and (2) permit fee examples from the last 24 months, because physicians and health plans may not have three examples from the previous 12 months for services that are infrequently provided. 

The IDR process will review the services provided to the patient, which may consist of one or many procedure codes.  

The language “if applicable” was intended to address when the usual and customary cost does not exist.  The Department added language that the usual and customary cost is to be provided when the benchmarking database contains the usual and customary cost for the service.  


The intent of the term “if available” was to permit physicians to submit the usual and customary cost if they have access to the information, but not require them to submit it.  The regulation was revised to remove the physician’s and provider’s obligation to submit the usual and customary cost.  

The regulation requires health plans to provide the usual and customary cost since they likely have access to the information.  If the IDRE gains access to the usual and customary cost data in a cost efficient manner, the Department will consider removing the requirement.  

Financial Services Law Section 604 requires the IDRE to consider specifically enumerated factors, including the usual and customary cost but not including other rates.  The law does not prohibit any other information from being submitted.  However, the IDRE is not bound by additional information submitted.    

With respect to the health plan providing the names and contact numbers for the physicians who received the payments, the regulation provides that the IDRE may request any information it needs from the parties to the IDR.  

The IDRE must consider the criteria found in Financial Services Law Section 604 to determine a gross disparity.


Comments:  


The Department received comments requesting revisions to 23 NYCRR Section 400.8 of the regulation to (1) state that the IDRE must choose either the health plan’s payment or the provider’s charge; (2) require the IDRE to divulge the name of the reviewer and reviewing physician; and (3) permit an appeal of a dispute in cases of gross negligence or abuse of discretion by an IDRE.

Response:  


The regulation was changed to reference requirements in Financial Services Law Sections 605 and 607 that the IDRE choose either the health plan’s payment or the provider’s charge.  

Changes were not made to require the IDRE to divulge the reviewer or reviewing physician.  Anonymity provides the reviewer and the reviewing physician the ability to independently determine the dispute without the concern that they could be contacted by the parties involved in the dispute.  IDREs may have difficulty attracting reviewers and physicians to their panels if their identity is revealed.  IDREs will provide biographies to show the reviewers meet the qualifications required to review disputes.  

Finality of the IDR is important for the process to run effectively and the law states that the decision is binding but admissible in court proceedings.     


Comment:  

A commenter recommended revising 23 NYCRR Section 400.9(e) to require IDREs to comply with privacy and confidentiality requirements. 

Response:  


The Department added a requirement that the IDRE comply with Parts 420 and 421 of 11 NYCRR with respect to confidentiality of information.

Comments:


Commenters requested (1) dispute information be made available upon request to the Department; (2) the cost of the IDR process should be low; (3) the penalties for violating Insurance Law Section 2601(a)(7) be added; (4) the IDR process favor the physician’s bill; and (5) the effective date be changed to April 1, 2015.  

Response:  


 (1) Requests made to the Department for dispute information will be individually reviewed and determined in accordance with applicable law.  

(2) The regulation does not address actual costs of the IDR process; only the party responsible to pay the costs. 

(3) The regulation does not specify the penalties for violating Insurance Law Section 2601(a)(7) because they are specified in Insurance Law Section 109.  

(4) The IDR process was intended to provide an independent, unbiased review for physician and health plan billing disputes.  

(5) An effective date set by law cannot be changed by regulation.  
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Revised statement setting forth the basis for the finding that new Part 400 to 23 NYCRR will not have a substantial adverse impact on job and employment opportunities.


The Department of Financial Services finds that this rule should have no substantial adverse impact on job or employment opportunities in New York.  The rule implements Article 6 of the Financial Services Law, which establishes an independent dispute resolution (“IDR”) process by which health maintenance organizations, insurers, physicians, and in certain cases, patients and other health care providers may submit a dispute involving bills for emergency services and surprise bills for IDR.  Article 6 provides that the Superintendent shall select and certify an independent dispute resolution entity (“IDRE”) to oversee the IDR process.  Serving as an IDRE is voluntary.



Because Article 6 requires the IDRE to utilize licensed physicians for the IDR process, this rulemaking is likely to promote job and employment opportunities in the State.


Revised statement setting forth the basis for the finding that new Part 400 to 23 NYCRR will not impose adverse economic impact or compliance requirements on rural areas.


The Department of Financial Services (“Department”) finds that this rule does not impose any additional burden on persons located in rural areas and that it will not have an adverse impact on rural areas.  This rule applies uniformly to regulated parties that do business in rural and non-rural areas of New York State.  


Interested parties, including those located in rural areas, were given an opportunity to comment on the drafting of this rule and the Department held several meetings with HMOs, insurers, physicians, other providers and consumer groups.  Interested parties were also given an opportunity to comment on the proposed rulemaking that was published in the State Register on December 31, 2014.




 


Statement of Reasons for the Emergency Measure 


New 23 NYCRR Part 400 


 


 Long sought and much needed legislation to address the issue of unexpected and 


sometimes excessive bills for emergency services and surprise bills was enacted as Part H of 


Chapter 60 of the New York Laws of 2014, which was signed into law by the Governor on 


March 31, 2014.  Part H of Chapter 60 will take effect on March 31, 2015. 


 


The Department has been aware for several years that consumers, who did their best to 


stay in-network, nonetheless received large bills for unexpected out-of-network services.  In 


2012, the Department released “An Unwelcome Surprise,” a report detailing the issues that lead 


to consumers receiving unexpected medical bills from out-of-network providers.  The report 


stated that unexpected and sometimes excessive medical bills from out-of-network providers 


contribute to the growing problem of consumer medical debt, which continues to be a significant 


cause of personal bankruptcy.  Chapter 60 of the Laws of 2014 added a new Article 6 to the 


Financial Services Law to address this problem.  Article 6 provides that consumers must be held 


harmless for out-of-network emergency bills and surprise bills, and directs the provider and the 


health plan to work out payment for these bills.  Article 6 establishes an independent dispute 


resolution process, by which a dispute involving a bill for emergency services or a surprise bill 


may be resolved. 


 


The Department has worked diligently with stakeholders to develop the rule necessary to 


implement the independent dispute resolution process.  A proposed rule was published in the 


State Register on December 31, 2014.  Extensive comments were received from many 


stakeholders, which the Department considered in formulating this rulemaking being 


promulgated on an emergency basis.  The Department intends to publish a revised proposed 


regulation, which will again permit stakeholders to submit comments, before the regulation is 


finalized.   


 


It is critical for the protection of the public that the appropriate regulations are in place on 


and after the effective date of Chapter 60 to allow health plans, providers, and as applicable, 


patients, to dispute payments for emergency services or surprise bills.  Therefore, it is necessary 


to promulgate the rule on an emergency basis for the furtherance of the general welfare. 


 


 


 
_________________________________ 


Benjamin M. Lawsky 


Superintendent of Financial Services 


 


Dated:  March 12, 2015 


 


 


 








Revised Regulatory Flexibility Analysis for Small Businesses and Local Governments for new 23 NYCRR 400 


1.
Effect of the rule:  This rule affects all health maintenance organizations (“HMOs”) and insurers authorized to do business in New York State that use the independent dispute resolution (“IDR”) process set forth in the regulation to resolve disputes for bills for emergency services and surprise bills.  Based upon information that those HMOs and insurers have provided in their annual statements and filed with the Department of Financial Services (“Department”), they are not “small businesses” as defined in State Administrative Procedures Act Section 102(8) because they are not independently owned and operated and do not employ 100 or fewer employees.  


Small businesses that may be impacted by this rule include physicians and certain other health care providers that participate in the IDR process.  The Department does not maintain records of the number of physicians and health care providers licensed in this state.  However, the Department has established no reporting requirements with respect to those small businesses.  The rule is likely to have a favorable economic impact on small businesses that opt to utilize the IDR process to resolve disputes with insurers, rather than retain attorneys to resolve those disputes on their behalf in court.  

This rule does not apply to or affect local governments.



2.
Compliance requirements:  This regulation will not impose any reporting, recordkeeping, or other compliance requirements on small businesses or local governments.  The regulation only implements the IDR process for bills for emergency services and surprise bills as required pursuant to Financial Services Law Article 6.  


3.
Professional services:  This regulation does not require any small business affected by this rule to use any professional services to comply with this regulation.  Local governments are not affected by the rule, and thus will have no need for such services.


4.
Compliance costs:  This rule will have no impact on compliance costs for local governments, and may only have a minimal impact on compliance costs for small businesses.  Those costs may include costs to provide an assignment of benefits form with bills for out-of-network services, although some physicians may have similar processes already.  Other costs include the cost of the IDR, which is paid by the losing party to the dispute.  However, the rule only establishes standards for an IDR process that is prescribed by statute.  Furthermore, any costs to small businesses to participate in the IDR process should be much less than costs to litigate a bill dispute in court.


5.
Economic and technological feasibility:  Small businesses and local governments should not incur any economic or technological impact as a result of the regulation.  



6.
Minimizing adverse impact:  This rule should have no adverse impact on small businesses or local governments because it only establishes standards for an IDR process prescribed by statute, and participation in the IDR process is voluntary.  The rule may have a positive economic impact on providers who obtain favorable determinations with respect to disputes with insurers regarding reimbursement for emergency services and surprise bills.  


7. 
Small business and local government participation:  Interested parties, including small businesses, were afforded the opportunity to comment on this regulation, and the Department held numerous meetings with stakeholders to discuss the regulation.  Interested parties were also given an opportunity to comment on the proposed rulemaking that was published in the State Register on December 31, 2014. 
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Revised Regulatory Impact Statement for new Part 400 to 23 NYCRR.  


1.
Statutory authority:  The authority of the Superintendent of Financial Services (“Superintendent”) to promulgate new Part 400 to 23 NYCRR derives from Financial Services Law Sections 202, 301, 302 and Article 6 and Insurance Law Section 301.  


Section 202 of the Financial Services Law establishes the office of the Superintendent and designates the Superintendent as the head of the Department of Financial Services (“Department”).  

Section 301 of the Financial Services Law authorizes the Superintendent to take such action as the Superintendent deems necessary to protect and educate users of financial products and services. 


Section 302 of the Financial Services Law and Section 301 of the Insurance Law authorize the Superintendent to effectuate any power accorded to the Superintendent by the Insurance Law, the Banking Law, the Financial Services Law or any other law of this state and to prescribe regulations interpreting the Insurance Law.  


Article 6 of the Financial Services Law establishes an independent dispute resolution (“IDR”) process through which a dispute involving a bill for emergency services or a surprise bill may be resolved.  This law grants the Superintendent the power to certify entities performing the IDR and authorizes the Superintendent to promulgate regulations establishing standards for the IDR process. 



2.
Legislative objectives:  In 2012, the Department released “An Unwelcome Surprise,” a report detailing the issues that lead to consumers receiving unexpected medical bills from out-of-network providers.  The report stated that unexpected and sometimes excessive medical bills from out-of-network providers contribute to the growing problem of consumer medical debt, which continues to be a significant cause of personal bankruptcy.  The report found that consumers have experienced surprise bills when they do everything they can to stay in-network, yet receive bills from non-participating providers.  The report also found that there are often high and unexpected bills for emergency care.  Chapter 60 of the Laws of 2014 added a new Article 6 to the Financial Services Law to address this problem.  Article 6 provides that consumers must be held harmless for out-of-network emergency bills and surprise bills, and directs the provider and the health plan to work out payment for these bills.  Article 6 establishes an IDR process by which a dispute involving a bill for emergency services or a surprise bill may be resolved.  The statute also gives the Superintendent the authority to grant and revoke certifications of independent dispute resolution entities (“IDREs”) and to adopt rules necessary in order to implement the IDR process.  



3.
Needs and benefits:  Article 6 establishes an IDR process by which a dispute for a bill for emergency services or a surprise bill may be resolved.  This rule is necessary in order to implement the IDR process required under the statute.  

This rule details certification requirements for IDREs, and requires each proposed IDRE to demonstrate that it meets these requirements.  The rule prohibits a proposed IDRE and its reviewers from having affiliations with entities involved in the dispute because of a potential conflict of interest.  

The rule sets forth the responsibilities of health care plans, providers, patients and IDREs in relation to the IDR process and details the process to submit disputes regarding emergency services and surprise bills.  The rule provides that once a dispute is submitted for review by an IDRE, the parties must provide certain information specified by the statute.  Within three days of receipt of a dispute, the IDRE shall screen the application for conflicts of interest, review the application to determine if the dispute is eligible for the IDR process and, if necessary, contact the parties for additional information needed to determine eligibility.  Within three days of determining that the dispute is eligible, the IDRE shall send notification of the assignment to the parties and ask for all information to be submitted within five business days.  The IDRE may direct the parties to attempt a good faith negotiation for settlement and the IDRE must have the dispute reviewed by a neutral and impartial reviewer with knowledge of billing and usual, customary, and reasonable rates, in consultation with a licensed physician in active practice.  The IDRE must make a determination within 30 days of receipt of the request for independent dispute resolution, choosing either the provider bill or the health plan payment.    

The rule establishes requirements for record retention and compliance by IDREs and describes how payment for the independent dispute resolution process will work.  The losing party pays the cost of the dispute resolution with an exception for a patient who brings a dispute, does not prevail, and for whom payment would pose a hardship.  


4.
Costs:  Insurers and providers should incur minimal additional costs to comply with the requirements of the rule.  This rule implements the IDR process required by Financial Services Law Article 6.  The minimal costs for physicians may include costs to provide an assignment of benefits form with bills for out-of-network services, although some physicians may have similar processes already.  If a physician or other provider submits a dispute for resolution, the person or persons who already handle billing for the physician or provider would most likely be able to submit the dispute.  Other costs include the cost of the IDR process, which is paid by the losing party to the dispute as required by Financial Services Law Article 6.  The Department will contract with IDREs and approve the fees the IDREs charge for the IDR process.  The minimal costs for insurers may also include costs to provide insureds with notice about a surprise bill and information how to proceed.  However, insurers currently provide an explanation of benefits to insureds and the requisite notice may be contained within the existing explanation of benefits or accompany it in order to mitigate costs.  

The Department will incur costs to implement the independent dispute resolution process as the Department is responsible for overseeing the process and certifying the IDREs.  However, these costs will be incurred due to the statute.  Moreover, the costs to the Department should be minimal as the independent dispute resolution entities will conduct the actual review of the disputes.  There are no costs to any other state government agency or local government.  



5.
Local government mandates:  The rule imposes no new programs, services, duties or responsibilities on any county, city, town, village, school district, fire district or other special district.  



6.
Paperwork:  This rule implements the IDR process by which a dispute for a bill for emergency services or a surprise bill may be resolved and identifies the information that must be submitted to the IDRE, as required pursuant to Financial Services Law Article 6.  Health care plans, providers and patients will need to submit an application in order to pursue a dispute.  This rule also requires an IDRE to retain case records in accordance with 11 NYCRR 243 for audit and examination for a period of six years from the date of the IDRE’s determination.  The IDRE must maintain on file each attestation required to be submitted under the rule for six years from the date of the determination.  The rule further requires an IDRE to provide the Superintendent data, information and reports as the Superintendent determines necessary to evaluate the dispute resolution process within two business days or such other period acceptable to the superintendent.  


7.
Duplication:  This rule will not duplicate any existing state rule.  


8.
Alternatives:  This rule implements the IDR process for bills for emergency services and surprise bills.  The Department met with stakeholders during the development of the rule.  Alternatives were suggested during these meetings regarding the reviewer of the dispute.  Suggested alternatives included to have the dispute reviewed solely by a physician reviewer, solely by a non-physician reviewer, solely by a retired physician, solely by an in-network physician and solely by an out-of-network physician.  Financial Services Law Section 601 requires that IDREs use licensed physicians in active practice in the same or similar specialty as the physician providing the service that is the subject of the dispute.  The Department decided that IDREs must use a non-physician reviewer to render a determination in consultation with a physician reviewer.  The regulation also includes standards to prohibit conflicts of interest.  The Department believes this approach is consistent with the law, will ensure fair decisions, and will help to minimize the costs of the review. 

The Department also considered alternatives regarding the notice that the health plan must send to the insured and non-participating provider when a claim for a surprise bill is received.  The Department originally considered requiring health plans to send a detailed notice upon receipt of a potential surprise bill to both the insured and the non-participating provider.  Stakeholders indicated that, without an assignment of benefits form, health plans would be unable to determine whether a claim may be for a surprise bill upon receipt and that it would be cumbersome to send the notice in response to all claims involving the services of non-participating providers.  Therefore, the rule requires health plans to provide detailed notice to the insured and non-participating provider only when an assignment of benefits form is submitted with the claim or the health plan otherwise determines that the claim is for a surprise bill.  When the health plan receives a claim that may be a surprise bill but is not submitted with an assignment of benefits form, the health plan must send an abbreviated notice to the insured directing the insured to contact the health plan or visit its website for information regarding surprise bills.


A suggested alternative was to require the IDRE to divulge the name of the reviewer and reviewing physician.  As with the current External Appeal process for independent review of utilization review denials by health plans, anonymity provides the reviewer and the reviewing physician the ability to independently determine the dispute without the concern that they could be contacted by a party involved in the dispute.  The IDREs may have difficulty attracting reviewers and physicians to their panels if their identity is revealed.  The IDRE will provide a biography of the reviewer and the reviewing physician in order to show that they meet the required qualifications.  


A suggestion was made to permit IDRE determinations to be reconsidered.  Financial Services Law Sections 605(c) and 607(c) provide that the determination of the IDRE is binding but admissible in court proceedings and reconsideration is not contemplated.    

A suggestion was made to prohibit information from being submitted to the IDRE regarding in-network rates, Medicare and Medicaid rates.  Financial Services Law Section 604 sets forth the criteria that the IDRE must consider, which includes UCR and does not include other rates.  However, the Law does not prohibit any other information from being submitted.  Nevertheless, the IDRE is not bound by any other additional information submitted.     


9.
Federal standards:  Public Health Service Act Section 2719A (42 U.S.C. § 300gg-19a) requires health care plans to cover emergency services.  Federal regulations implementing this law (45 CFR § 147.138(b)) require health care plans and insurers to reimburse out-of-network providers of emergency services the greatest amount of the following three amounts:  (1) the amount negotiated with in-network providers for the emergency service, excluding any in-network copayment or coinsurance; (2) the amount for the emergency service calculated using the same method the plan generally uses to determine payments for out-of-network services, excluding any in-network copayment or coinsurance; or (3) the amount that would be paid under Medicare (Part A or B of Title XVIII of the Social Security Act) for the emergency service, excluding any in-network copayment or coinsurance.  Health care plans must reimburse out-of-network providers of emergency services at least the amount described in the federal rule but may pay the out-of-network provider additional amounts.  The IDR process established under this rule will allow health care plans and providers to dispute amounts above the federal requirement.


10.
Compliance schedule:  The rule will take effect on March 31, 2015 and will affect health care services provided on and after March 31, 2015.
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Revised Summary of New Part 400 to 23 NYCRR.  

 
Section 400.0 is the preamble.


Section 400.1 describes the applicability of the regulation and states that the regulation is applicable to health care services provided in New York State. 


Section 400.2 provides definitions.  



Section 400.3 establishes the independent dispute resolution entity (IDRE) certification requirements.  IDREs apply for certification to the superintendent and must demonstrate that they are able to review disputes involving payment for emergency services and surprise bills.  IDREs must ensure that reviews are completed in the required timeframes, and must have a network of reviewers, including physicians.        



Section 400.4 details prohibited conflicts of interest.  IDRE and IDRE reviewers may not have a prohibited affiliation with a health care plan, provider, facility, developer of a health care service or patient involved in the dispute.     



Section 400.5 details the responsibilities of health care plans for disputes regarding emergency services and surprise bills.  Health care plans must pay the claim and may attempt to negotiate the amount.  Health care plans must provide the insured with notice that the insured shall incur no greater out-of-pocket costs for the services than the insured would have incurred with a participating physician or health care provider.  Health care plans are also required to provide information on their websites about surprise bills.  


Section 400.6 details the responsibilities of non-participating physicians and non-participating referred health care providers for disputes regarding emergency services and surprise bills.  Non-participating physicians and non-participating referred health care providers must hold insured patients that complete an assignment of benefits form harmless for surprise bills.  Non-participating physicians must also include a claim form and an assignment of benefits form with a bill to an insured.   


Section 400.7 establishes the process to submit disputes regarding emergency services or surprise bills.  Health care plans, non-participating physicians, non-participating referred health care providers and patients may submit disputes involving payment for emergency services and surprise bills to an IDRE.  The parties must complete an application in the form and manner determined by the superintendent and the parties must provide information about the dispute.      


Section 400.8 establishes the responsibilities of an IDRE.  Within three business days of receipt of an application submitted by a health care plan, non-participating physician, non-participating referred health care provider or a patient, an IDRE shall screen the application for any conflicts of interest, eligibility and request any additional information.  If the requested information is not received within five business days, the IDRE shall make a determination based on the information available to the IDRE.  If the IDRE determines, in a case involving a health care plan, based on the health care plan’s payment and the non-participating physician’s or non-participating referred health care provider’s fee, that a settlement between the health care plan and the non-participating physician or non-participating referred health care provider is reasonably likely, or that both the health care plan’s payment and the non-participating physician’s or non-participating referred health care provider’s fee represent unreasonable extremes, the IDRE may direct both parties to attempt a good faith negotiation for settlement. The IDRE shall have the dispute reviewed by a neutral and impartial reviewer with training and experience in health care billing, reimbursement, and usual and customary charges.  All determinations shall be made in consultation with a neutral and impartial licensed reviewing physician in active practice in the same or similar specialty as the physician providing the service that is subject to the dispute.  To the extent practicable, the reviewing physician shall be licensed in this State.  An IDRE shall make a determination within 30 days of receiving the request for the dispute resolution.  For disputes involving a health care plan, the IDRE must choose as the reasonable fee either the health care plan’s payment or the non-participating physician’s or non-participating referred health care provider’s fee.  For disputes that do not involve a health care plan, the IDRE must determine the reasonable fee.  In determining a reasonable fee, the IDRE must use the conditions and factors set forth in Financial Services Law Section 604.  


Section 400.9 establishes IDRE record retention and compliance requirements.  An IDRE shall retain case records in accordance with 11 NYCRR 243 (Insurance Regulation 152) for audit and examination purposes for a period of six years from the date of the IDRE’s determination.  An IDRE shall provide any information as required or requested by the superintendent within two business days or such other period acceptable to the superintendent.

  
Section 400.10 establishes payment responsibility for the IDRE.  If an IDRE determines the health care plan’s payment is reasonable, payment for the dispute resolution process shall be the responsibility of the non-participating physician or as applicable, non-participating referred health care provider.  If an IDRE determines the non-participating physician’s or non-participating referred health care provider’s fee is reasonable, payment for the dispute resolution process shall be the responsibility of the health care plan.  If good faith negotiations directed by the IDRE results in a settlement between the health care plan and the non-participating physician or non-participating referred health care provider, the health care plan and the non-participating physician or non-participating referred health care provider shall evenly divide and share the prorated cost for dispute resolution.  For disputes that are rejected as ineligible or due to the requesting non-participating physician, non-participating refer