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§ * 65.15 Cains for personal injury protection benefits--accidents on
and after Decenber 1, 1977

The following are rules for the settlenent of claims for first-party and
additional first-party benefits on account of injuries arising out of
the use or operation of a notor vehicle or a notorcycle on and after
December 1, 1977. These rules shall apply to Insurers and self-insurers,
and the term insurer, as used in this section, shall include both
insurers and self-insurers as those terns are defined in this Part and
article 51 of the Insurance Law, the Motor Vehicle Accident
I ndemrmi fication Corporation (MVAIC), pursuant to section 5221(b) of the
I nsurance Law and any conpany or corporation providing insurance
pursuant to section 5103(g) of the Insurance Law for the itens of basic
econom c loss specified in section 5102(a) of the Insurance Law. These
rul es and procedures are subject to the special provisions, contained in
section 65.18 of this Part, which are applicable to clainms for |oss of
earnings from work resulting from accidents which occurred prior to
February 20, 1980

(a) Claimpractice principles to be followed by all insurers.
(1) Have as your basic goal the pronpt and fair payment to all
aut onobi | e acci dent victins.

(2) Assist the applicant in the processing of a claim Do not
treat the applicant as an adversary.

(3) Do not demand verification of facts unless there are good
reasons to do so. Wen verification of facts is necessary, it
shoul d be done as expeditiously as possible.

(4) Hasten the processing of a claim through the use of a
t el ephone whenever it is possible to do so.

(5 dearly inform the applicant of the insurer's position
regardi ng any di sputed natter.

(6) Respond promptly, when a response is indicated, to al
comuni cations from insureds, applicants, attorneys and any other
i nterested persons.



(7) Every insurer shall distribute copies of this regulation to
every person directly responsible to it for the handling and
settlenent of clains for first-party benefits, and every insurer
shall satisfy itself that all such personnel are thoroughly
conversant with this regul ation.

(b) Notice.

(1) If the applicant's witten notice of a claim required by
section 65.11 of this Part and the nandatory and additional
personal injury protection endorsenments, is given to a designated
agent of an insurer or to a person authorized to receive service
of sunmons, the insurer is deemed to have received the notice;
provi ded, however, that wunless otherwise provided by law or
contract, notice to the agent shall not be notice to the insurer
if the agent pronptly notifies the applicant that the agent is not
aut horized to receive notice of a claim

(2) If the agent is permtted to receive a notice of a claim the
agent may acknow edge receipt of such notice in the manner set
forth in this section.

(3) Receipt of a Departnent of Mtor Vehicles Accident Report 104
(MV 104), or other accident report indicating injuries to eligible
i njured persons, Shall be deemed witten notice of a claim

(4) The witten notice required by section 65.11 of this Part and
the nmandatory and additional per sonal injury protection
endorsenent (s) shall be deenmed to be satisfied by the insurer's
receipt of a conpleted prescribed application for notor vehicle
no-fault benefits (NYS Form NF 2) forwarded to the applicant
pursuant to paragraph (c)(2) of this section or by the insurer's
recei pt of a conpleted hospital facility form (NYS Form N-F 5).

(c¢) Acknow edgnent of claim

(1) Whenever the insurer receives notice of claim by tel ephone,
the party receiving such notice on behalf of the insurer shall be
identified to the caller by name and title and shall request the
nanme, address and tel ephone nunber of the applicant and the nane
of the policyholder or the policy nunber or both, if available,
along with reasonably obtainable information regarding the tine,
pl ace and circunstances of the accident which will enable the
i nsurer to begin processing the claim

(2) Unless the insurer will pay the claimas submtted within 30
cal endar days, then, within five business days after notice is
received by the insurer at the address of its proper claim
processing office, either orally pursuant to paragraph (1) of this
subdivision or in any other manner, the insurer shall forward to
the applicant the prescribed application for notor vehicle no-
fault benefits (NYS Form N-F 2) acconpanied by the prescribed
cover letter (NYS Form NF 1). If notice is initially received by
the insurer at an address other than the proper clains processing
office, the five-day period for forwarding of the prescribed forns



shall comence on the day such notice is received at the proper
claims processing office, but in no event shall the prescribed
forms be forwarded later than 15 business days after receipt of
the original notice.

(3) Attached as an appendix (Appendix 13-A infra) are the
following prescribed claim forns that nust be wused by all
i nsurers, and shall not be altered:

(i) Cover Letter (NYS Form N F 1);

(ii) Application for Mtor Vehicle No-Fault Benefits (NYS
Form N-F 2);

(iii) Verification of Treatnent by Attending Physician or
O her Provider of Health Service (NYS Form NF 3);

(iv) Verification of Hospital Treatment (NYS Form N-F 4);
(v) Hospital Facility Form (NYS Form N-F 5);
(vi) Enployer's Wage Verification Report (NYS Form NF 6);

(vii) Verification of Self-Enmploynent |Income (NYS Form N-F
7);

(viii) Agreenent to Pursue Social Security Disability
Benefits (NYS Form N-F 8);

(ix) Agreenent to Pursue Wrkers' Conpensation or New York
State Disability Benefits (NYS Form N-F 9);

(x) Denial of CaimForm (NYS Form N-F 10);
(xi) Subrogation Agreerment (NYS Form N-F 11);
(xii) Lump-Sum Settlenent Agreement (NYS Form N-F 12);

(xiii) Election-Optional Basic Economc Loss (NYS Form N-F
13);

(d) d ai mprocedure.

(1) Wthin 10 business days after receipt of the conpleted
application for notor vehicle no-fault benefits, the insurer shall
forward, to the parties required to conplete them those
prescribed verification forns it will require prior to paynent of
the initial claim The insurer is entitled to receive all itens
necessary to verify the claimdirectly fromthe parties from whom
such verification was requested.

(2) Subsequent to the receipt of one or nore of the conpleted
prescribed verification forns, any additional verification
required by the insurer shall be requested within 10 busi ness days
of receipt of the prescribed verification forns.



(3) If the additional verification required by the insurer is a
medi cal exami nation, the insurer shall schedule the exami nation to
be held within 30 cal endar days from the date of receipt of the
prescribed verification fornmns.

(4) Al nedical exanm nations requested by the insurer shall be
held at a place and tine reasonably convenient to the applicant
and in a facility properly equipped for the performance of the
nmedi cal exami nation. The insurer shall informthe applicant at the
time the examnation is scheduled that the applicant wll be
rei mbursed for any |loss of earnings and reasonable transportation
expenses incurred in conplying with the request.

(5) An insurer nust accept proof of claim submtted on a form
other than a prescribed formif it contains substantially the same
information as the prescribed form An insurer, however, nay
require the submission of the prescribed application for notor
vehicle no-fault benefits and the prescribed hospital facility
form

(6) Inlieu of a prescribed application for notor vehicle no-fault
benefits submitted by an applicant and a verification of hospital
treatment (NYS Form N-F 4), an insurer shall accept a conpleted
hospital facility form (NYS Form NNF 5) (or an NNF 5 and Uniform
Billing Form (UBF-1) which together supply all the information
requested by the N-F 5) subnmitted by a provider of health services
with respect to the claimof such provider.

(7) When benefits are claimed under an additional personal injury
protection endorsenent, the insurer nay require that the applicant
execute a prescribed subrogation agreenent (NYS Form N-F 11) prior
to the paynment of any benefits. If the insurer shall inpose the
above requirenent, it shall deliver the prescribed agreement to
the applicant as soon as it is known that the claim is payable
under an additional personal injury protection endorsenent.

(8) If the insurer has know edge that the applicant for benefits
under a nmandatory or additional personal injury protection
endorsenent is entitled to benefits under any other mandatory or
optional first-party automobile or no-fault autonpbile insurance
for the sane elenents of loss, the insurer should give witten
notice of claimto all other such sources of benefits in order to
protect its right under the endorsenment to recover from such ot her
sources their proportionate share of the costs of the claim and
the all ocated expenses of processing the claim

(9) Every insurer who does not staff and maintain a clainms office
inthis State shall establish a comrmuni cati ons system by neans of
a direct toll-free telephone line, to conveniently process all
clainms made pursuant to article 51 of the Insurance Law. Such
toll-free nunber shall appear on all correspondence relating to
cl ai ms.

(e) Follow up requirenents.



(f) E

(1) Application for nmotor vehicle no-fault benefits. At a m ni mum
the insurer shall, wthin 10 calendar days, mil a second
application for nmotor vehicle no-fault benefits, wth the
prescribed cover letter, to the eligible injured person or such
person's attorney if, 30 cal endar days after the original mailing,
a prescribed application has not been conpleted and returned to
the insurer. If the followup is sent to the applicant's attorney,
a copy of the prescribed cover letter, marked "second notice,"
shall be forwarded to the applicant.

(2) Verification requests. At a mninmum if any requested
verification has not been supplied to the insurer 30 cal endar days
after the original request, the insurer shall, within 10 cal endar
days, follow up with the party from whom the verification was
originally requested, either by a telephone <call, properly
docunented in the file, or by mail. At the same tine the insurer
shall inform the applicant and such person's attorney of the
reason(s) why the claimis delayed by identifying in witing the
m ssing verification and the party fromwhomit was requested.

ection.

(1) If an insured has purchased optional basic econonic |oss
(OBEL) coverage pursuant to section 5102(a)(5) of the Insurance
Law, the insurer shall notify each eligible injured person (or
that person's legal representative) making a claim under such
policy that such person may elect how OBEL coverage wll be
appl i ed.

(2) The insurer shall mail form NYS NNF 13 to the eligible injured
person or that person's |egal representative as soon as, and in no
event later than 15 cal endar days after, the insurer has received
cl ai ns aggregating $ 30,000 in basic economc |oss.

(3) If the weligible injured person or that person's |ega
representative does not return the election form (NYS NF 13)
within 15 calendar days after the initial nmailing, then within
five cal endar days after such tine has el apsed the insurer shal
mail to the eligible injured person or that person's |ega
representative a second election notice, clearly marked " SECOND
NOTI CE".

(4) Failure of the eligible injured person or that person's |ega
representative to respond to the second notice within 15 cal endar
days after its mailing shall be considered an election by the
eligible injured person to apply OBEL coverage to all elenents of
basi ¢ economic | oss.

(5) Once made by the eligible injured person or that person's
| egal representative, an OBEL el ection cannot be changed, except
that, if clains payable under OBEL coverage have not yet been
received by the Conpany, an eligible injured person who has failed
to respond to the second notice in a timely manner may make an
el ection.



(g) Paynent or denial of claim(30-day rule).

(1)

(2)

(i) No-fault benefits are overdue if not paid within 30
cal endar days after the insurer receives verification of al
of the relevant i nformation requested  pursuant to
subdivision (d) of this section. In the case of a nedica
exam nation, the wverification is deened to have been
received by the insurer on the day the exam nation was
per f or med.

(ii) An insurer shall defer paynment of OBEL benefits for
clains subnitted by or on behalf of the eligible injured
person until an OBEL option has been elected in accordance
with subdivision (f) of this section. An insurer shall pay
or deny such clains under OBEL coverage within 30 cal endar
days of the date that an el ection has been nade.

(i) An insurer may not interrupt the paynent of benefits for
any elenment of basic or extended econonic |oss pending the
admi ni stering of a medical exam nation, unless the applicant
or the applicant's attorney is responsible for the delay or
inability to schedule the examination, in which case any
denial of paynment shall be made only in accordance with
policy provisions on a prescribed denial of claimform (NYS
Form N-F 10).

(ii) Notw thstandi ng subparagraph (i) of this paragraph, if
the insurer has information which clearly denonstrates that
the applicant is no Ilonger disabled, the insurer nmay
di scontinue the payment of benefits by forwarding to the
applicant a prescribed denial of claimform

(iii) Except as provided in paragraph (5) of this
subdi vision, an insurer shall not issue a denial of claim
form (NYS Form N-F 10) prior to its receipt of verification
of all of the relevant information requested pursuant to
subdivision (d) of this section (e.g., nedical reports, wage
verification, etc.). An insurer shall follow the procedures
described in paragraph (e) (2) of this section to keep the
applicant and such person's attorney informed of the status
of the claim

(iv) If the specific reason for a denial of a no-fault
claim or any elenent thereof, is a nedical exanination
report requested by the insurer, the insurer shall rel ease a
copy of that report to the applicant for benefits, the
applicant's attorney, or the applicant's treating physician

upon the witten request of any of these parti es.



(3) Wthin 30 cal endar days after proof of claimis received, the

i nsurer shall either pay or deny the claimin whole or in part.
(i) If the insurer denies a claim in whole or in part
i nvol ving el enents of basic econonmic |oss, or for accidents
occurring on and after January 1, 1982 involving el ements of
extended econonic loss, the insurer shall notify the
applicant or the authorized representative on the prescribed
denial of claim form in duplicate, and shall furnish, if
requested by the applicant, one copy of all prescribed claim
forms submitted by or on behalf of the applicant thereto.
However, where a denial involves a portion of a health
provider's bill, the insurer may meke such a denial on a
formor letter approved by the department which is issued in
duplicate. No form or letter shall be approved unless it
contains substantially the sanme information as the
prescribed formwhich is relevant to the clai mdenied.

(ii) Notw thstanding subparagraph (i) of this paragraph,
where there is a denial in part of a mnedical bill as a
result of charges not conforming to section 5108 of the
I nsurance Law, an insurer may effect conpliance with
subparagraph (i) for those overcharges of $ 50 or less by
tel ephone agreement with the provider or provider's
representative, with proper documentation of such agreenent
in the claimfile. The provider nust have been entitled to
di rect paynent pursuant to subdivision (i) of this section.

(iii) If the insurer denies a claimin whole or in part,

solely involving elements of loss arising under an
additional personal injury protection endorsenent for an
accident which occurred prior to January 1, 1982, the
insurer shall notify the applicant or the authorized
representative on the prescribed denial of claim form and
shall attach one copy of all prescribed claim forns

submtted by or on behalf of the applicant thereto, but
shall delete from the denial of claim form paragraph (2)
(arbitration), which is not available for the resolution of
such disputes unless agreed to by the parties. However,
where a denial involves a portion of a health provider's

bill, the insurer may nmake such a denial on a formor letter
approved by the departnent which is issued in duplicate. No
form or letter shall be approved unless it contains

substantially the sanme information as the prescribed form
which is relevant to the claimdenied.

(4) Where an insurer denies part of a claim it shall pay benefits
for the undisputed elenents of the claim Such paynents shall be
made wi thout prejudice to either party.

(5) If an insurer has determ ned that benefits are not payable for
any of the follow ng reasons:
(i) no coverage on the date of accident;
(ii) circunstances of the accident not covered by no-fault;
or



(iii) statutory exclusions pursuant to section 5103(b) of
the I nsurance Law,

it shall notify the applicant within 10 business days after such
determnination on a prescribed denial of claimform specifying the
reasons for the denial. Failure by an insurer to notify the
applicant of its denial of the claim within the 10-business-day
period after its determnination shall not preclude the insurer from
asserting a defense to the claim which is based upon the reasons
for such deni al

(6) A failure to observe any of the tine franes specified in this
section shall not prevent an insurer from requiring proper proof
of claim

(7) Notwithstanding paragraph (5) of this subdivision, if an
i nsurer has reason to believe that the applicant was operating a
notor vehicle while intoxicated or inpaired by the use of a drug,
and such intoxication or inpairment was a contributing cause of
the autonmobile accident, the insurer shall be entitled to al
avail able information relating to the applicant's condition at the
tinme of the accident. Proof of a claimshall not be conplete unti
the information which has been requested, pursuant to paragraph
(d) (1) or (2) of this section, has been furnished to the insurer
by the applicant or the authorized representative.

(8 \VWiere the insurer has determned that a self-enployed
applicant's disability arose from the claimed accident, the
i nsurer shall be deened to have proof of claim for loss of
earnings or substitute services, subject to receipt of nedical
proof of disability for the period clained, when it has received a
conpl eted prescribed verification of self-enploynment incone form
(NYS NNF 7) and the proof requested thereon. The insurer shal
deternmine therefrom the anobunt of |oss of earnings benefits, if
any, due the applicant. Notwi thstanding the above, if an insurer
requires verification in addition to the proof supplied, it may
request such additional verification pursuant to paragraph (d) (2)
of this section.

(9) A death benefit claimw Il be deemed to have been proven when
the insurer receives a copy of the decedent's death certificate
and proof that the personal representative of the decedent's
estate was duly appointed in this State or any other jurisdiction

(10) For the purposes of counting the 30 cal endar days after proof
of claim wherein the claim beconmes overdue pursuant to section
5106 of the Insurance Law, with the exception of subdivision (e)
of this section, any deviation from the rules set out in this
section shall reduce the 30 cal endar days al |l owed.

Exanpl e: Where an insurer sends an application for notor vehicle
no-fault benefits 15 business days after notice is received at the
address of the insurer's proper claimprocessing office instead of
five business days, the 30 calendar days pernitted by paragraph
(1) of this subdivision are reduced to 20 cal endar days.



(h)

Interest on overdue paynents.

(1) Al overdue nmandatory personal injury protection benefits due
an applicant or assignee shall bear interest at a rate of two
percent per nonth, conpounded and calculated on a pro rata basis
using a 30-day nmonth. The aforenentioned two-percent per-npnth
interest shall also be payable on all overdue additional persona
injury protection benefits due an applicant or assignee as a
result of an accident occurring on or after January 1, 1982. When
paynment is made on an overdue claim any interest calculated to be
due in an ampunt exceeding $ 5 shall be paid to the applicant or
the applicant's assignee without demand therefor.

(2) The insurer shall not suggest that the interest due be waived.

(3) If an applicant does not request arbitration or institute a
[awsuit within 30 days after the receipt of a denial of claimform
or payment of benefits cal cul ated pursuant to |Insurance Departnent
regul ations, interest shall not accurmulate on the disputed claim
or elenent of claimuntil such action is taken. If any applicant
is a menber of a class in a class action brought for paynment of
benefits, but is not a naned party, interest shall not accumul ate
on the disputed claim or elenent of claim until a class which
i ncl udes such applicant is certified by court order, or such
benefits are authorized in that action by Appellate Court
deci si on, whichever is earlier

(4) If an applicant has submitted a dispute to arbitration or the
courts, i nterest shal | accumul at e, unless the applicant
unr easonably del ays the arbitration or court proceeding.

(5) The insurer shall separately identify any interest paynent on
an overdue claim from benefit paynents. This nay be done by
i ssuing separate drafts for each anmpbunt or by an acconpanying
statenment that clearly and separately identifies the components of
the draft.

(6) An insurer nmay not include in its ratemaking cal cul ations any
i nterest paid on an overdue claim

(i) Attorneys.

(1) An applicant or an assignee shall be entitled to recover their
attorney's fees, for services necessarily performed in connection
with securing paynent, if a valid claim or portion thereof was
denied or overdue. If such a claim was initially denied and
subsequently paid by the insurer, the attorney's fee shall be $
60. If such a claimwas overdue but not denied, the attorney's fee
shall be equal to the amount of interest payable pursuant to
subdi vision (h) of this section, subject to a maxi mum fee of $ 60.

(2) If a dispute is resolved in accordance with any of the
optional arbitration procedures contained in this Part, either
during the initial review by the Insurance Departnent or by an
arbitration award, and if payment is not made by the insurer in



(j) D

accordance with the ternms specified in the conciliation letter or
arbitration award within 30 days following such resolution, an
additional attorney's fee shall be paid by the insurer. The
addi tional attorney's fee shall be $ 60 and shall becone payable
only after witten days request from the attorney to the
depart ment, received more than 30 after miling of the
conciliation letter or arbitration award and upon the department's
confirmation of nonpaynent within the 30-day period. Such fee
shall not be payable if an arbitration award is appealed in
accordance with the provisions of this Part.

(3) The insurer shall segregate any attorney's fee on an overdue
claimfromthe [ oss and interest paynents, either through issuance
of separate drafts or through an acconmpanying statenent which
clearly and separately identifies the conponents of the draft.

(4) No attorney's fee payable by an insurer on account of an
overdue claim may be included by the insurer in any ratemaking
cal cul ati ons.

rect paynents.

(1) An insurer shall pay benefits for any elenent of |oss, other
than death benefits, directly to the applicant or, when
appropriate, to the applicant's parent or |egal guardian or to any
person | egally responsi bl e for necessities, or, upon assignnment by
the applicant or any of the aforenentioned persons, shall pay the
providers of services or the applicant's enployer directly. Death
benefits shall be paid to the estate of the eligible injured
person.

**(2) In order for a health care provider to receive direct
paynment from the insurer, the health care provider nust subnmit to
the insurer either:
(i) a properly executed assignnent on either the prescribed
Verification of Treatment by Attending Physician or O her
Provi der of Service (NYS Form NNF 3) or the prescribed No-
Fault Assignnent of Benefits form (Form NF - AOB) contai ned
in Appendi x 13-A; or

(ii) a properly executed Authorization to Pay Benefits
contained on NYS Form N-F 3. Execution of an authorization
to pay benefits shall not constitute or operate as a
transfer of all rights fromthe eligible injured person to
the provider. The use of these prescribed forms shall be
required and applicable to all clainms arising from notor
vehi cl e accidents, which occur on and after March 1, 2002.
**NB Ef fective until June 24, 2002

**(3) The insurer may request, in witing, the original assignnent
or authorization to pay benefits formto establish proof of claim
in accordance with the procedures contained in subdivision (d) of
this section. The insurer nust naintain the original formin its
claimfile.

**NB Ef fective until June 24, 2002



**(4) If an assignment has been furnished an insurer, the assignor
or legal representative of the assignor shall not wunilaterally
revoke the assignnent after the services for which the assignnent
was originally executed were rendered. If the assignnent is
revoked for services not yet rendered, the assignor or |ega
representative shall provide witten notification to the insurer
that the assignee has been notified of the revocation

**NB Renunbering effective until June 24, 2002 then becones (2)

**(5) The draft or check in payment of benefits shall include
information sufficient to identify the elenment(s) of covered
expense(s) being reinmbursed, or nmust be acconpanied by an
expl anati on containing such identifying information.

**NB Renunbering effective until June 24, 2002 then becones (3)

Exampl e: Paynent of loss of earnings shall indicate that the
paynment is for |loss of earnings, and shall identify the period of
lost tinme from work being reinbursed and the rate at which
rei mbursement is bei ng nade.

(k) Sources of mandatory personal injury protection benefits.

(1) Institution of clains for first-party benefits--priority.
(i) Subject to subparagraph (vi) of this paragraph, an
applicant who is an operator or occupant of an insured notor
vehicle, or any other person, not occupying another notor
vehicle or a notorcycle, who sustains a personal injury
arising out of the use or operation in New York State of
such motor vehicle, shall institute the claim against the
i nsurer of such notor vehicle.

(ii) An applicant who is neither an operator nor an occupant
of a notor vehicle or a notorcycle, and who sustains a
personal injury arising out of the use or operation in New
York State of nore than one insured notor vehicle or insured
notorcycle shall institute the claim against the insurer of
any one of such notor vehicles or motorcycles unless the
i nsurers agree anmong thensel ves that one of themw |l accept
and pay the claiminitially.

(iii) An applicant who is a naned insured or a relative of a
nanmed insured, other than the occupant of a nmotorcycle, and
who sustains a personal injury arising out of the use or
operation of a notor vehicle outside of New York State,
shall institute the claim against the insurer of the named
insured or the insurer of the relative. The first such
insurer applied to shall process the claim Where there is
nore than one insurer which would be the source of benefits,
the insurers may agree anong thenselves, if there is a valid
basis therefor, that one of them will accept and pay the
claiminitially (see paragraph (4) of this subdivision).

(iv) An applicant who is a named insured or a relative of a
naned insured, other than the occupant of a notorcycle, and



who sustains a personal injury arising out of the use or
operation of an uninsured notor vehicle in New York State,
shall institute the claim against the insurer of the named
insured or the insurer of the relative. If there is no such
insurer and the accident occurs in New York State, then an
applicant who is a qualified person as defined in article 52
of the Insurance Law shall institute the claim against the
MVAI C (see paragraph (4) of this subdivision).

(v) An applicant who is neither an operator nor an occupant
of a notor vehicle or a notorcycle, and who sustains a
personal injury arising out of the use or operation in New
York State of an insured motorcycle, shall institute the
cl ai m agai nst the insurer of the notorcycle.

(vi) An applicant who is a naned insured or a relative of a
naned i nsured, other than the occupant of a notor vehicle or
a notorcycle, and who sustains a personal injury on or after
July 22, 1982 arising out of the use or operation of an
uni nsured nmotorcycle in New York State shall institute the
claim against the insurer of the named insured or the
insurer of the relative. If there is no such insurer and the
accident occurs in New York State, then an applicant who is
a qualified person as defined in article 52 of the Insurance
Law shall institute the claim against the MAIC (see
par agraph (4) of this subdivision).

(vii) An applicant who is a naned insured or a relative of a
nanmed i nsured, other than the occupant of a notor vehicle or
a notorcycle, and who sustains a personal injury on or after
July 22, 1982 arising out of the use or operation of a
notorcycle outside of New York State shall institute the
claim against the insurer of the named insured or relative.
The first such insurer applied to shall process the claim
VWere there is nore than one insurer which would be the
source of benefits, the insurers may agree anpong thensel ves,
if there is a valid basis therefor, that one of them wll
accept and pay the claim initially (see paragraph (4) of
t hi s subdi vi sion).

(viii) An applicant who is a New York State resident and who
is neither a named insured or relative under any mandatory
personal injury protection endorsenent nor the owner of an
uni nsured notor vehicle and who sustains a personal injury
arising out of the use or operation of a New York insured
not or vehicle outside of New York State shall institute the
cl ai m agai nst the insurer of such notor vehicle provided the
policy insuring the vehicle was issued or renewed on or
after January 1, 1983.

(ix) An applicant, other than an operator, owner, or
enpl oyee of the owner or operator of a bus or school bus,
who, while an occupant of such bus or school bus, sustains a
personal injury arising out of the use or operation in New
York State of such bus or school bus, shall institute the



claim against the applicant's own insurer. If the applicant
does not have an insurer, the applicant shall institute the
cl ai m agai nst the insurer of the bus or school bus.

(x) An applicant who is an operator, owner, or enployee of
t he operator or owner of a bus or school bus, and who, while
an occupant of such bus or school bus, sustains a persona
injury arising out of the use or operation of such bus or
school bus, shall institute the claimagainst the insurer of
such bus or school bus.

(2) If a dispute regarding priority of paynent arises anobng
insurers who otherwise are liable for the paynent of first-party
benefits, then the first insurer to whom notice of claimis given
pursuant to subdivision (b) or paragraph (c) (1) of this section,
by or on behalf of an eligible injured person, shall be
responsi bl e for paynent to such person. Any such dispute shall be
resol ved in accordance with the arbitrati on procedures established
pursuant to section 5105 of the I|nsurance Law (section 65.10 of
this Part).

(3) If the source of first-party benefits is at issue because the
status of the injured person as a pedestrian or an occupant of a
notor vehicle is in dispute, the insurer to whom notice of claim
was given or if such notice was given to nore than one insurer,
the first insurer to whom notice was given shall, wthin 15
cal endar days after receipt of notice, obtain an agreement with
the other insurer or insurers as to which insurer will furnish no-
fault benefits. If such an agreement is not reached within the
af orenmenti oned 15 days, then the insurer to whom such notice was
first given shall process the claim and pay first-party benefits
and resolve the dispute in accordance wth the arbitration
procedures established pursuant to section 5105 of the Insurance
Law (section 65.10 of this Part).

(4) The insurer of the nanmed insured or relative shall be
responsi ble for the paynent of first-party benefits to such person
when he/she is injured through the use or operation of another
nmotor vehicle, the alleged insurer of which has denied coverage
claimng it did not have a policy in force on such vehicle on the
acci dent date; provided, however, that the named insured or
relative injured in the accident was not the owner of the alleged
uni nsured motor vehicle. Paynent by the insurer of the named
insured or relative shall not affect any legal right of such
insurer to challenge the validity of the denial by the other
i nsurer.

(5) Any insurer paying first-party benefits shall be rei nbursed by
other insurers for their proportionate share of the costs of the
claim and the allocated expenses of processing the claim in
accordance with the provisions entitled "Qther sources of first-
party benefits" contained in section 65.11 of this Part and
provisions entitled "OQther coverage" contained in section 65.12 of
this Part.



(1) Sources of additional personal injury protection benefits.
(1) Institution of clains--priority. Generally, an applicant's
initial source of additional personal injury protection benefits
will be the sane source which provides the mandatory personal
injury protection benefits, until the total available linmts under
that source's nmandatory and additional personal injury protection
coverages are exhausted. Specifically:
(i) An applicant who is an operator or occupant of an
i nsured notor vehicle covered for additional personal injury

protection benefits, and who sustains a personal injury
arising out of the use or operation in New York State of
such motor vehicle, shall institute the claim against the

i nsurer of such notor vehicle.

(ii) An applicant who is a naned insured or a relative of a
named insured covered by additional per sonal injury
protection benefits, and who, while an operator or occupant
of a notor vehicle, sustains a personal injury arising out
of the use or operation of such notor vehicle outside of New
York State, shall institute the claimagainst the insurer of
the nanmed insured or the relative. Were there is nore than
one insurer which would be the source of benefits, the first
such insurer applied to shall process the claim unless the
i nsurers agree anong thenselves that another such insurer
will accept and pay the claiminitially. (See paragraph (2)
of this subdivision.)

(iii) An applicant who is a naned insured or a relative of a
named insured covered for additional personal injury
protection benefits, and who is neither an operator nor an
occupant of a motor vehicle or a nmotorcycle, and who
sustains a personal injury through the use or operation of a
notor vehicle (on or after July 22, 1982), a notorcycle
shall institute the claim against the insurer of the named
insured or the relative. Wiere there is nmore than one
insurer which would be the source of benefits, the first
such insurer applied to shall process the claim unless the
insurers agree anong thenmselves that another such insurer
will accept and pay the claiminitially. (See paragraph (2)
of this subdivision.)

(iv) An applicant who is not a naned insured or a relative
of a naned insured covered for additional personal injury
protection benefits, and who is an occupant of an insured
notor vehicle covered for additional personal injury
protection benefits or a motor vehicle operated by a person
covered for additional personal injury protection benefits,

and who sustains a personal injury through the use or
operation of the insured notor vehicle outside of New York
State, shall institute the claim against the insurer of the

owner or operator of the insured notor vehicle. Were there
is nmore than one insurer which would be the source of
benefits, the first such insurer applied to shall process



the claim unless the insurers agree anong thenselves that
another such insurer wll accept and pay the claim
initially. (See paragraph (2) of this subdivision.)

(v) An applicant who has exhausted the additional persona
injury protection benefits available under the initia
sources as set forth in this subdivision, shall then apply
for benefits from the next available source providing a

hi gher 1level of additional ©personal injury protection
benefits. This latter source shall provide benefits to the
extent that the total linit available under such latter

source exceeds the ampunt available wunder the initia
sources as set forth in this subdivision. This process wl|
repeat until all available additional personal injury
protection benefit sources have been exhausted.

(2) Any insurer paying additional personal injury protection
benefits as provided in this subdivision shall be reinbursed by
the other insurers for their proportionate share of the costs of
the claim and the allocated expenses of processing the claim in
accordance with the other coverage; nonduplication paragraph of
t he additional personal injury protection endorsenment contained in
section 65.13 of this Part.

(m Scope of coverage.
(1) An insurer shall be liable only for the paynent of benefits
for | osses caused by the accident, including those caused by the
aggravati on of preexisting conditions.

(2) An Insurer shall pay benefits to an applicant for |osses
arising out of an accident in the follow ng situations:
(i) where coverage has been excluded for an applicant
operating a vehicle while in an intoxicated condition or
while the applicant's ability is inpaired by the use of a
drug, if such intoxicated or drugged condition was not a
contributing cause of the accident causing the injuries;

(ii) where coverage has been excluded for an applicant
operating or occupying a motor vehicle known to the
applicant to be stolen, and the applicant is an involuntary
operator or occupant of said vehicle;

(iii) where there is no physical contact between the
applicant and a notor vehicle or notorcycle which is the
proxi mate cause of the injury;

(iv) where the notor vehicle or notorcycle is used wthout
the specific permission of the owner, but is not a stolen
vehicle; or

(v) where the accident arises out of repairing, servicing or
ot herwi se maintaining a notor vehicle or a notorcycle, other
than in the course of a business, and for which no charge or
fee is contenpl at ed.



(n) Conputation of basic economc |oss. Wen clains aggregate to nore
than $50,000, paynents for basic economic loss shall be made to the
applicant and/or an assignee in the order in which each service was
rendered or each expense was incurred, provided clains therefor were
made to the insurer prior to the exhaustion of the $50,000. If the
i nsurer pays the $50,000 before receiving claims for services rendered
prior in time to those which were paid, the insurer will not be liable
to pay such late claims. If the insurer receives clains of a nunber of
providers of services, at the sanme tinme, the paynents shall be made in
the order of rendition of services.

(0) Measurenment of no-fault benefits.
(1) Medical expenses.
(i) Paynent for medi cal expenses shall be in accordance with
fee schedules promulgated wunder section 5108 of the
Insurance Law and contained in Part 68 of this Title
(Regul ation 83).

(ii) Where an applicant receives treatnment from a health
mai nt enance organi zation, an Insurance Law article 43
corporation, a Veterans Admi nistration hospital or provider

or any other provider which does not render specific charges
for services, or where any such charges are indetermnate

the applicant shall be entitled to paynment of benefits equa

to the value for equivalent services rendered by a provider
as limted by section 5108 of the Insurance Law and Part 68
of this Title (Regulation 83).

(iii) Pursuant to section 5102(a)(1l) of the Insurance Law,
an insurer shall not be liable for the paynent of nedica
and other benefits enumerated in section 5102(a)(1) if,
during a period of one year from the date of the accident,
no such expenses have been incurred by the applicant.

(iv) The term nursing, as used in section 5102(a)(1)(i) of
the Insurance Law, shall include but not be linmted to al
necessary services rendered to the eligible injured person
by a licensed practical nurse.

(v) If the applicant's injuries warrant occupational therapy
or rehabilitation based on an attending physician's
recommendation, or if the injuries have rendered the
applicant unable to resune the applicant's occupation, the
insurer shall inform the applicant of the coverage for
occupational therapy or rehabilitation required by section
5102(a) (1) (ii) of the Insurance Law, and the insurer shal
assi st the applicant in obtaining such occupational therapy
and rehabilitation.

(vi) The term any other professional health services, as
used in section 5102(a)(1)(iv) of the Insurance Law, this
Part and approved endorsenents, shall be linted to those
services that are required or wuld be required to be



licensed by the State of New York if perforned within the
State of New York. Such professional health services should
be necessary for the treatnent of the injuries sustained and
within the | awful scope of the licensee's practice. Charges
for the services shall be covered pursuant to schedul es
promul gat ed under section 5108 of the |Insurance Law and Part
68 of this Title (Regulation 83). The services need not be
initiated through referral by a treating or practicing
physi ci an.

(vii) The scope of the term religious methods of healing
recogni zed by the laws of this State, as used in section
5102(a)(1)(iii) of the Insurance Law, this Part and approved
endorsenents, is a nethod recognized under article 131 of
the Education Law. Charges for such services shall be
covered pursuant to schedul es pronul gated under section 5108
of the Insurance Law.

(viii) Services rendered to the eligible injured person by a
certified or Ilicensed hone health care agency shall be
considered a nedical expense payable under section
5102(a) (1) of the Insurance Law.

(ix) Pursuant to section 5102(b)(2) of the Insurance Law,
when the applicant is entitled to workers' conpensation
benefits due to the sane accident, the workers' conpensation
carrier shall be the sole source of reinbursenent for
nmedi cal expenses.

(x) If a provider of health service requires proof of the
applicant's ability to pay for the services to be rendered
as a result of the accident, the insurer shall provide the
applicant or the provider (if the applicant is entitled to
benefits) with a letter stating that the applicant has
coverage under its policy and that the necessary nedical
expenses incurred as a result of the accident are covered
expenses subject to the policy linmts and conditions and
appl i cabl e fee schedul es.

(xi) Wthin 30 cal endar days of a subm ssion by a dentist or
pl astic surgeon of a proposal for a course of treatnment and
charges, an insurer shall review such proposal and notify
the provider as to whether or not paynent will be nmade in
accordance with the proposal. The foregoing shall apply to
non- emer gency situations and when the course of treatnment is
expected to involve covered expenses of $ 250 or nore.

(2) Loss of earnings. In determ ning |oss of earnings from work:
(i) Benefits from other sources shall not be considered as
an offset against or a deduction from |oss of earnings,
unless article 51 of the Insurance Law expressly provides
for such offset or deduction

(a) Wthin the nmeaning of section 5102(a)(2) of the
I nsurance Law, insurers shall not take a deduction for



statutory or contractual wage continuation plans which
are dininished or exhausted as paynents are nade or
when accunul ated sick |leave tinme is used. In order for
an insurer to be entitled to offset or deduct paynents
received by a claimant wunder a particular wage
continuation plan, the plan must neet all of the
foll owi ng conditions:
(1) the applicant nust be entitled to receive
the sane | evel of wage continuation benefits for
a subsequent unrelated accident or illness when
he or she returns to work after recovering from
the injuries sustained in the nmotor vehicle
acci dent;

(2) benefits for a subsequent unrel ated acci dent
or illness must be equal in both tinme and anopunt
to the wage continuation benefits to which the
applicant was entitled as a result of the
injuries suffered in the nmotor vehicle accident;
and

(3) wage continuation benefits for a subsequent
disability nust be immediately available,
wi t hout any requirement that the applicant work
a stated period of time before full benefits are
restored.

(b) Wthin the nmeaning of section 5102(a)(2) of the
I nsurance Law, insurers shall take a deduction for any
paynments made by an enpl oyer on a voluntary basis.

(c) Wthin the nmeaning of section 5102(a)(2) of the
I nsurance Law, insurers shall not take a deduction for
contractual or voluntary long-term disability plans,
whi ch generally becone effective six nmonths after the
date disability begins.

(ii) Insureds covered by wage continuation plans which neet
the criteria for deduction set forth in clause (i)(a) of
this paragraph, are entitled to a premium reduction to
reflect the insurer's reduced exposure to loss, pursuant to
section 2330 of the Insurance Law. Insurers shall grant the
prem um reducti on upon recei pt of information that indicates
the insured is covered by such wage continuation plan

(iii) Loss of earnings from work shall not necessarily be
limted to the applicant's actual |evel of earnings at the
time of the accident, but may also include denonstrated
future earnings reasonably projected.

(iv) An applicant, whose unenploynment was the result of the
seasonal nature of the work which the applicant wusually
performed, shall be entitled to receive paynments for |oss of
earnings from work during the clained period of disability



arising fromthe accident which coincides with the seasona
peri od of enpl oyment.

(v) Were the injury renders an unenployed applicant
ineligible to receive unenploynent benefits, the applicant
shall be entitled to receive paynents for |oss of earnings
from work equivalent in value to the unenploynent benefits
which the applicant would otherw se have received. If an
unenpl oyed applicant is eligible for disability benefits
pursuant to W rkers' Conpensation Law, section 207 (sick
unenpl oyed fund), the no-fault insurer shall supplement such
benefits to bring them up to the level of the |ost
unenpl oynent benefits. |If the unenployed applicant is not
eligible for such disability benefits, the insurer shall pay
an anount equal to the | ost unenpl oynent benefits. Such |oss
of earnings is eligible basic economc loss, but is not
subject to the 20-percent offset from loss of earnings
provided for in section 5102(b)(1) of the Insurance Law.

(vi) If the applicant, while disabled, is discharged from
enpl oynent solely because of inability to work due to the
injury, benefits for basic econonic loss shall continue at
the sane |level while the disability continues.

(vii) If an applicant, while disabled, is discharged from
enpl oyment, benefits shall cease if the position would have
been lost had the accident not occurred (e.g., plant

shut down, strike, etc.). However, the insurer shall

rei mburse the applicant for benefits |ost which would have
been received had the applicant not been disabled (e.g.,

uni on strike benefits, unenployment, etc.).

(viii) During the continuance of a disability arising froma
covered accident, |loss of earnings benefits due and payable
must be paid periodically, at Ileast once in every 30
cal endar days.

(ix) Refusal by an eligible injured person to accept
reasonable rehabilitative treatment nmay be the basis for
denial of future paynent of benefits for |oss of earnings
from work and may be used as evidence to dispute the
reasonabl eness or necessity of any further expense or | oss.

(x) Substitute services.

(a) Wiere an applicant sustains expenses in obtaining
services in lieu of those such person would have
performed for incone, but still suffers a net |oss of
earnings from work which the applicant would have
performed, such loss of earnings is eligible basic
economc loss and shall be subject to the offsets
provided for in section 5102(b) of the Insurance Law,
and the cost of substitute services reasonably
sustained is also eligible basic econonic |oss, but
shal | not be subject to such offsets.



(b) Where an applicant has a claimfor both substitute
services and | oss of earnings fromwork, the claimfor
substitute services shall be primary in conputing the
| oss of earnings benefit payable.

(xi) Monthly work loss Iimt. The nmonthly limtation on the
aggregate of work loss and substitute services shall not be
prorated in the event that one is unable to work or is
required to obtain substitute services for a period |ess
than one nonth. A nonth shall be each consecutive period of
30 days beginning with the date of the accident unless the
injury extends for nore than one year, in which case there
shall be 12 nonthly paynent periods for the period fromthe
date of accident to each annual anniversary of the accident
dat e.

(xii) The maximum first-party benefit payable for |oss of
earni ngs from work under the mandatory coverage is $ 1,000
per nonth for clains arising from accidents occurring prior
to Novermber 12, 1991 and $ 2,000 per nonth for clains
arising from accidents occurring on and after Novenber 12,
1991.

(xiii) Lump-sum settlenent for |oss of earnings.
(a) An Insurer nay at its option enter into a | unmp-sum
settlenent agreement for the paynent of first-party
benefits, provided that conpetent nmedical testinony
establ i shes that:
(1) the period of disability will extend for at
|l east three vyears beyond the date of the
acci dent; and

(2) the settlenment would be of naterial benefit
to the applicant, occupationally and from a
rehabilitative standpoint.

(b) Lunp-sum settlenents shall be permtted only for
the paynment of loss of earnings from work and may be
reduced to the present value of net benefit payments
conputed on the basis of a six-percent annual interest
factor and any ot her applicable offsets.

(c) No lunp-sum settlement shall be permtted unless
the form for |unp-sum settlenent agreenent, Appendix
13-A, infra, is executed by the parties specified
thereon and approved by an arbitrator or a court of
conpet ent jurisdiction in accordance wth the
provisions of this section.

(3) O her reasonable and necessary expenses sustained. Were the
appl i cant sustains other reasonable and necessary expenses, such
services nust be actually performed for a charge by a person who



is not legally obligated to render them and woul d not ordinarily
perform such services as part of a famly relationship; provided,
however, that if a menber of a fanmly or relative suffers
pecuniary loss in order to render such services, such person shall
be reinbursed to the extent of the reasonable value of such
servi ces.

(p) Releases. Except as provided in subparagraph (o)(2)(xiii) of this
section (lunp-sum settlements), there shall be no settlenment nor any
rel ease, express or inplied, for (nmandatory or optional personal injury
protection benefits) mandatory PIP or additional PIP benefits.

(g) Ofsets.
(1) State or Federal Wrkers' Conmpensation Law benefits that are
to be deducted fromfirst-party benefits or additional first party
benefits in accordance with this Part shall not include paynments
made under any workers' conpensation |aw of the Dom ni on of Canada
or any of its provinces.

(2) Federal social security disability benefits that are to be
deducted fromfirst-party or additional first-party benefits shall
i nclude, but not be limted to, disability benefits provided for
under the Railroad Retirenment Act.

(3)

(i) If any source of workers' conmpensation benefits, or
disability benefits under article 9 of the Wrkers'
Conpensation Law, denies liability for paynent of benefits,
in whole or in part, the insurer responsible for the paynent
of first-party or additional first-party benefits shall pay
benefits wi t hout deducti ng t he wi t hhel d wor ker s’
conpensation or disability benefits; provided, however, that
the applicant executes a prescribed agreement to pursue
wor kers' conpensation or New York State disability benefits
(NYS Form N-F 9), which shall obligate the applicant to
diligently pursue the claim and to repay first party
benefits equal to the withheld amunts in the event such
anounts are eventually paid to the applicant. The insurer is
entitled to independent verification of the <claim in
accordance with this section. If the applicant paid an
attorney's fee out of the proceeds of the award, pursuant
thereto, the anount of the attorney's fee shall be deducted
fromthe repaynent.

(ii) The insurer should send a copy of the conpleted
agreement to the local district office of the Wrkers'
Conpensation Board nearest the applicant's residence.
Thereafter, the W rkers' Conpensation Board will give the
insurer notice of the applicant's hearing, so that the
insurer may be present. Al though the insurer may not be a
party to such hearing, it may submit evidence to the referee
and may request that the referee put specific questions to
the parties.



(iii) If the applicant will not execute the agreenent and
the automobile insurer is held ultimately liable, such
insurer shall not on that account be responsible for the
paynment of an attorney's fee or interest on the late
paynment. To the extent that any reinbursement due the
insurer is not made by the applicant, the insurer nay
t hereafter deduct such amounts from any future first-party
benefits due on the claim

(4) Wen it becones apparent that an applicant, who is receiving
no-fault first-party benefits, will be disabled for nore than one

year,

the insurer shall proceed as foll ows:

(i) Forward to the applicant, in triplicate, the prescribed
agreement to pursue social security disability benefits (NYS
Form N-F-8) and a self-addressed, stanped return envel ope

The applicant shall bring this formto the Social Security
Admi ni stration (SSA) and, when conpleted, one copy wll be
retained by the SSA, one will be retained by the applicant
and one will be returned by the applicant to the insurer in
t he sel f-addressed, return envel ope.

(ii) Pursuant to the agreenent, the insurer shall continue
to pay first-party benefits wuntil the applicant begins
receiving social security disability benefits.

(iii) The insurer, when notified by the Social Security
Admi ni stration of the anpunt of the award and the effective
date thereof, shall, as of the effective date, reduce the
applicant's first-party benefits in an ambunt equal to the
nonthly social security disability benefits awarded on
account of the applicant's injury, inclusive of awards made
to the applicant's spouse and dependents on account of the
injury. However, if the applicant paid an attorney's fee out
of the proceeds of the award, pursuant thereto, the insurer
shall not take credit for that portion of the award in
conputing the anpunt of the reduction

(iv) In the event that the applicant fails to execute the
agreenent, the insurer may, beginning the 27th week after
the accident, or 35 calendar days after the agreement was
forwarded to the applicant (the extra five cal endar days
allowed are for mailing) in the event the 27th week has
passed, estimate the social security disability benefit it
believes the applicant is entitled to on account of the
autonobile accident and begin reducing the applicant's
first-party benefits accordingly. If it is later detern ned
that no such social security disability benefits were due
the applicant or that the estimate nade by the autonobile
insurer was too high, the insurer shall pay the applicant
for Dbenefits due but shall not on that account be
responsi ble for an attorney's fee or interest on the late
paynent .



(5)

(v) To the extent that any reinbursenent due the insurer
pursuant to the agreenent is not made by the applicant, the
insurer may thereafter deduct such anpbunts from any future
no-fault benefits due on the claim

Wor ker s’ conpensati on or disability benefits liens

rei mbursement of section 5102(b)(2) offset.

(i) For autonobile accidents occurring between Decenber 1,
1977 and June 30, 1978, i ncl usi ve, both workers

conpensation providers and disability benefits providers who
pai d benefits to claimants are entitled to satisfy statutory
liens against the proceeds of any tort recovery arising out
of an autonobile accident, including actions brought
pursuant to section 5104(a) of the Insurance Law. This
paragraph is intended to effect the same result as is
accomplished in section 65.6(p)(5) of this Part, nanely,
that the claimnt be nmade whole, since the rationale of the
cases cited therein as applied to workers' conmpensation
liens is equally applicable to disability benefits |iens.

(ii) The offset provided for in section 5102(b)(2) of the
I nsurance Law for ampunts recovered or recoverable in
accidents occurring on and after December 1, 1977 and
through June 30, 1978, inclusive, under State or Federa
l aws providing workers' conmpensation or disability benefits
under article 9 of the Whrkers' Conpensation Law shall cease
to be applicable when the lien of the provider of workers
conpensation or disability benefits has been satisfied out
of the proceeds of any recovery obtained by or on behal f of
a claimant against a third-party tortfeasor pursuant to
section 5104(a) of the Insurance Law or when a workers'
conpensation or disability benefits provider, as assignee
has effected such a recovery. On or before July 1, 1980 or
within two years after the satisfaction of such lien or the
obtaining of such recovery by a provider of workers
conpensation or disability benefits, whichever is Ilater,
such claimant shall notify the no-fault insurer liable for
the paynment of first-party benefits of such satisfaction of
lien or recovery. Upon submssion of proof of such
sati sfaction or recovery, the no-fault insurer shall nake
the claimant whole with respect to first arty benefits for
items of basic economic |oss not recoverable in an action
brought pursuant to section 5104(a) for which the no-fault
i nsurer has taken an offset. The maxi mum anount payable by a
no-fault insurer pursuant to this subparagraph shall be the
amount of the offset taken by such no-fault insurer pursuant
to section 5102(b)(2). Exanples of the application of the
foregoing are:
(a) Pursuant to section 5102(b)(2), the no-fault
i nsurer takes an offset of $15,000 from first-party
benefits due clainmant. C aimant recovers $ 25,000 in
an action brought pursuant to section 5104(a).
Wrkers' conpensation lien of $15,000, less the
wor kers' conpensation provider's share of expenses and



attorney's fees payable under section 29(1) of the
Wor kers' Conpensation Law, in the amount of $ 5,000 is
satisfied out of the $25,000 recovery. In order to
make the claimant whole, the no-fault insurer shal
pay the claimant $10,000 in first-party benefits. The
amount owed to the claimant is the net ampunt of the
satisfied Iien.

(b) Pursuant to section 5102(b)(2), the no-fault
insurer takes an offset of $15,000 from first-party
benefits due claimant. C ai mant recovers $10,000 in an
action brought pursuant to section 5104(a), which is
the total amount available to satisfy the judgnent or
settlenent. Workers' conpensation lien of $15,000 is
conpromi sed to $5,000, less the provider's share of
expenses and attorney's fees, in the amount of $ 2,000
and is satisfied out of the $10,000 recovery. In order
to make the clai mant whole, the no-fault insurer shal
pay the claimant $3,000 in first-party benefits. The
amount owed to the clainmant by the no-fault insurer is
the net amount of the conpromised lien, not the ful
amount of the no-fault insurer's offset.

(c¢) Pursuant to section 5102(b)(2), the no-fault
insurer takes an offset of $40,000 from first-party
benefits due claimant. The workers' conpensation
provider pays an additional $20,000 in benefits
pursuant to the W rkers' Conpensation Law. d ai mant
recovers $200,000 in an action brought pursuant to
section 5104(a). The workers' conpensation lien of
$60,000 less the provider's share of expenses and
attorney's fees is satisfied out of the $200,000
recovery. In order to make the claimnt whole, the
aut omobi l e insurer shall pay the claimnt $40,000 in
first party benefits. The anount owed the claimant by
the no-fault insurer can never exceed the anmount of
the section 5102(b)(2) offset taken by the no-fault
i nsurer.

(iii) In lieu of the procedure set forth in subparagraph
(ii) of this paragraph, subject to acceptance by the
wor kers' conpensation or disability benefits provider, the
claimant may assign the paynment right to the workers

conpensation or disability benefits provider having the
lien, as an alternative to the workers' conpensation or
disability benefits provider obtaining satisfaction of its
lien directly fromclainmant's recovery. The assignhnment shal

be effective only if there has been a recovery made pursuant
to section 5104(a) of the Insurance Law. The naximm
obligation of satisfied out of the recovery, but for the
assignment and shall, in no event, exceed the amount of the
offset taken by the no-fault insurer under section
5102(b) (2) of the Insurance Law. The no fault insurer shal

honor such assignment by paying first-party benefits



(6)

directly to the workers' conpensation or disability benefits
provider for appropriate credit toward satisfaction of its
lien.

(iv) Under subparagraph (ii) of this paragraph, the no-fault
i nsurer shall either pay or deny in whole or in part on the
prescri bed denial of claimform (NYS Form N-F-10) within 30
days after subm ssion  of pr oof t hat the workers

conpensation or disability benefits |lien has been satisfied
or that the provider, as assignee, has effected such
recovery.

(v) Under subparagraph (iii) of this paragraph, the no-fault
insurer shall, provided proof of assignment has been
received, either pay the workers' conpensation or disability
benefits provider or deny paynment in whole or in part on the
prescribed denial of claim form (NYS Form N-F10) within 30
days after receipt of proof of recovery by the claimant in
an action brought pursuant to section 5104(a) of the
I nsurance Law.

(vi) Failure to nake tinmely paynent, as provided for in
subparagraph (iv) or (v) of this paragraph, shall subject
the no-fault insurer to the interest, attorney's fees and
arbitration provisions of sections 65.15(h)-(i) and 65.16 of
this Part.

(vii) Whenever a lien is asserted against the proceeds of
any tort recovery made pursuant to section 5104(a) of the
Insurance Law for workers' conpensation benefits paid
pursuant to any other State or Federal law, the no-fault
i nsurer shall make the claimant whole in a manner consi stent
with the objectives set out in subparagraph (i) of this
par agr aph.

(i) Wienever an eligible injured person is entitled to
disability benefits under article 9 of the Wrkers
Conpensation Law, the insurer shall be entitled to an offset
equal to the lesser of (a) 50 percent of the applicant's
average weekly wage | oss not to exceed $145 per week, or(b)
the actual dollar anount of the disability benefits being
received where the enployer's plan provides a maximm
payment of less than $145 per week. The $145 per week
previously referred to shall be adjusted whenever section
204 of the Workers' Conpensation Law is anended to provide a
hi gher statutory dollar maximum The offset shall be
applicable during the statutory 26-week benefit period
begi nni ng seven days after the accident date except in the
case where |lower benefits are paid in exchange for a |onger
benefit period. In no event shall the offset for New York
State disability benefits exceed the weekly statutory dollar
maxi mum nul tiplied by the maxi num statutory benefit period
(currently $145 x 26 weeks = $3,770).



(ii) The insurer shall provide the applicant with a notice
and proof of claim for disability benefits (DB 450), which
has been printed on buff-colored paper and, in addition,
shall notify the applicant's enpl oyer that such enployer is
required to process the applicant's disability benefits
claimif its enployees are covered for such benefits by the
Wor kers' Conpensation Law. The notification to the enployer
shoul d be sent along with the Enployer's Wage Verification
Report (NYS Form N-F-6). Unless the insurer has conplied
with the above, it shall not take an offset for New York

State disability benefits wuntil it verifies that the
appl i cant is actually receiving statutory disability
benefits.

(iii) For all qualified wage continuation plans, (referred
to in clause (0)(2)(i)(a) of this section) which provide
benefits equal to less than 100 percent of the enployee's
salary, the insurer should reduce the anmount paid under the
plan by the anount required to be paid in satisfaction of
the New York State Disability Law. Only the excess over the
New York State Disability Benefits is a qualified wage
continuation plan benefit.

Exanpl e: A B

Gross Monthly Earnings $ 2,500 $ 2,000

Mont hly Qualified Wage Conti nuation

Pl an Benefit $ 1,500

NYS Disability O f set - 580

Insurer's Qualified Wage

Conti nuation Plan O fset -$ 920 -$ 920
Gross Lost Earnings $ 1,580 $ 1,080
Less 20% 316 216

$ 1,264 $ 864

First-Party Benefit For Loss
of Earnings Limted to Maxi mum

of $ 1,000 $ 1,000
Less NYS Disability Ofset* $ 580 $ 580
Net Loss of Earnings Benefit $ 420 $ 284

(iv) The insurer, when nmaking its first paynment for |oss of
earnings, shall include a witten explanation of the
conputation of the New York State disability offset taken.

(r) Reinbursenent and trust agreement. An insurer may request that an
applicant assign to the insurer such applicant's right to commence an
action, pursuant to section 5104(b) of the Insurance Law, before two
years after the accrual thereof; provided, however, that such request



must be acconpanied by a clear, detailed explanation that the applicant
has the right to refuse such request and that such refusal wll not
prejudice the applicant's eligibility for the paynent of any first-party
benefits to which the applicant is entitled. If, as a result of such
assignment, the insurer recovers an amount in excess of the anmount paid
or payable to the applicant in first-party benefits, such excess anpunt
shall be renmitted to the applicant less a pro rata share of collection
costs.

* FOOTNOTE: If N Y.S disability benefits are taxable, the offset should
be deducted from the | esser of gross lost earnings or $1,250, prior to
the 20% of f set.

* NB Reinstated effective February 1, 2000 per Medical Society of New
York v. Neil D. Levin as Superintendent of I|nsurance, 712 Ny2d 745
(Supreme Court, New York County).
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