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(Banking Division Assessments) 

 
 
Regulatory Impact Statement 
 
1. Statutory Authority  
 
Pursuant to the Financial Services Law (“FSL”), the New York State Banking Department 
(the “Banking Department”) and the New York State Insurance Department were 
consolidated, effective October 3, 2011, into the Department of Financial Services (the 
“Department”).  
 
Prior to the consolidation, assessments of institutions subject to the Banking Law (“BL”) 
were governed by Section 17 of the BL; effective on October 3, 2011, assessments are 
governed by Section 206 of the Financial Services Law, provided that Section 17 
continues to apply to assessments for the fiscal year which commenced April 1, 2011.  
 
Both Section 17 of the BL and Section 206 of the FSL provide that all expenses 
(compensation, lease costs and other overhead) of the Department in connection with 
the regulation and supervision of any person or entity licensed, registered, incorporated 
or otherwise formed pursuant to the BL are to be charged to, and paid by, the regulated 
institutions subject to the supervision of the Banking Division of the Department (the 
“Banking Division”). Under both statutes, the Superintendent is authorized to assess 
regulated institutions in the Banking Division in such proportions as the Superintendent 
shall deem just and reasonable.  
 
In response to a court ruling, In the Matter of Homestead Funding Corporation v. State 
of New York Banking Department et al., 944 N.Y.S. 2d 649 (2012) (“Homestead”), that 
held that the Department should adopt changes to its assessment methodology for 
mortgage bankers through a formal assessment rule pursuant to the requirements of 
the State Administrative Procedures Act (“SAPA”), the Department has determined to 
adopt this new regulation setting forth the assessment methodology applicable to all 
entities regulated by the Banking Division for fiscal years beginning with fiscal year 2011.  
 
 
2. Legislative Objectives  
 
The BL and the FSL make the industries regulated by the former Banking Department 
(and now by the Banking Division of the new Department) responsible for all the costs 
and expenses of their regulation by the State. The assessments have covered all direct 
and indirect expenses of the Banking Department, which are activities that relate to the 
conduct of banking business and the regulatory concerns of the Department, including 
all salary expenses, fringe benefits, rental and other office expenses and all 
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miscellaneous and overhead costs such as human resource operations, legal and 
technology costs.    
 
This reflects a long-standing State policy that the regulated industries are the 
appropriate parties to pay for their supervision in light of the financial benefits it 
provides to them to engage in banking and other regulated businesses in New York. The 
statute specifically provides that these costs are to be allocated among such institutions 
in the proportions deemed just and reasonable by the Superintendent.  
 
While this type of allocation had been the practice of the former Banking Department 
for many decades, Homestead found that a change to the methodology for mortgage 
bankers to include secondary market and servicing income should be accomplished 
through formal regulations subject to the SAPA process. Given the nature of the Banking 
Division’s assessment methodology - - the calculation and payment of the assessment is 
ongoing throughout the year and any period of uncertainty as to the applicable rule 
would be extremely disruptive - - the Department has determined that it is necessary to 
adopt the rule on an emergency basis so as to avoid any possibility of disrupting the 
funding of its operations.  
 
 
 
3. Needs and benefits 
 
The Banking Division regulates more than 250 state chartered banks and licensed 
foreign bank branches and agencies in New York with total assets of over $2 trillion. In 
addition, it regulates a variety of other entities engaged in delivering financial services 
to the residents of New York State. These entities include: licensed check cashers; 
licensed money transmitters; sales finance companies; licensed lenders; premium 
finance companies; budget planners; mortgage bankers and brokers; mortgage loan 
servicers; and mortgage loan originators.  
 
Collectively, the regulated entities represent a spectrum, from some of the largest 
financial institutions in the country to the smallest, neighborhood-based financial 
services providers. Their services are vital to the economic health of New York, and their 
supervision is critical to ensuring that these services are provided in a fair, economical 
and safe manner. 
 
This supervision requires that the Banking Division maintain a core of trained examiners, 
plus facilities and systems. As noted above, these costs are by statute to be paid by all 
regulated entities in the proportions deemed just and reasonable by the 
Superintendent. The new regulation is intended to formally set forth the methodology 
utilized by the Banking Division for allocating these costs.  
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4. Costs 
 
The new regulation does not increase the total costs assessed to the regulated 
industries or alter the allocation of regulatory costs between the various industries 
regulated by the Banking Division.  Indeed, the only change from the allocation 
methodology used by the Banking Department in the previous state fiscal years is that 
the regulatory costs assessed to the mortgage banking industry will be divided among 
the entities in that group on a basis which includes income derived from secondary 
market and servicing activities. The Department believes that this is a more appropriate 
basis for allocating the costs associated with supervising mortgage banking entities. 
  
 
 
5. Local government mandates 
 
None 
 
 
 
6. Paperwork 
 
The regulation does not change the process utilized by the Banking Division to 
determine and collect assessments.  
 
 
 
7. Duplication 
 
The regulation does not duplicate, overlap or conflict with any other regulations.   
 
 
 
8. Alternatives 
 
The purpose of the regulation is to formally set forth the process employed by the 
Department to carry out the statutory mandate to assess and collect the operating costs 
of the Banking Division from regulated entities.  In light of Homestead, the Department 
believes that promulgating this formal regulation is necessary in order to allow it to 
continue to assess all of its regulated institutions in the manner deemed most 
appropriate by the Superintendent. Failing to formalize the Banking Division’s allocation 
methodology would potentially leave the assessment process open to further judicial 
challenges. 
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9. Federal Standards 
 
Not applicable.  
 
 
 
10. Compliance Schedule 
 
The emergency regulations are effective immediately. Regulated institutions will be 
expected to comply with the regulation for the fiscal year beginning on April 1, 2011 and 
thereafter.  
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Regulatory Flexibility Analysis for Small Businesses and Local Governments 
 
1. Effect of the Rule:   
 
The regulation does not have any impact on local governments.  
 
The regulation simply codifies the methodology used by the Banking Division of the 
Department of Financial Services (the “Department”) to assess all entities regulated by 
it, including those which are small businesses. The regulation does not increase the total 
costs assessed to the regulated industries or alter the allocation of regulatory costs 
between the various industries regulated by the Banking Division.   
 
Indeed, the only change from the allocation methodology used by the Banking 
Department in the previous state fiscal years is that the regulatory costs assessed to the 
mortgage banking industry will be divided among the entities in that group on a basis 
which includes income derived from secondary market and servicing activities.  The 
Department believes that this is a more appropriate basis for allocating the costs 
associated with supervising mortgage banking entities.  It is expected that the effect of 
this change will be that larger members of the mortgage banking industry will pay an 
increased proportion of the total cost of regulating that industry, while the relative 
assessments paid by smaller industry members will be reduced.   
 
 
2. Compliance Requirements:  
 
The regulation does not change existing compliance requirements.  Both Section 17 of 
the Banking Law and Section 206 of the Financial Services Law provide that all expenses 
(compensation, lease costs and other overhead) of the Department in connection with 
the regulation and supervision of any person or entity licensed, registered, incorporated 
or otherwise formed pursuant to the Banking Law are to be charged to, and paid by, the 
regulated institutions subject to the supervision of the Banking Division. Under both 
statutes, the Superintendent is authorized to assess regulated institutions in the Banking 
Division in such proportions as the Superintendent shall deem just and reasonable.  
 
 
3. Professional Services: 
 
 None 
 



4. Compliance Costs:   
 
All regulated institutions are currently subject to assessment by the Banking Division. 
The regulation simply formalizes the Banking Division’s assessment methodology.  It 
makes only one change from the allocation methodology used by the Banking 
Department in the previous state fiscal years.  That change affects only one of the 
industry groups regulated by the Banking Division.  Regulatory costs assessed to the 
mortgage banking industry are now divided among the entities in that group on a basis 
which includes income derived from secondary market and servicing activities.  Even 
within the one industry group affected by the change, additional compliance costs, if 
any, are expected to be minimal.   
 
 
5. Economic and Technological Feasibility:  
 
All regulated institutions are currently subject to the Banking Division’s assessment 
requirements.  The formalization of the Banking Division’s assessment methodology in a 
regulation will not impose any additional economic or technological burden on 
regulated entities which are small businesses. 
 
 
6. Minimizing Adverse Impacts:  
 
Even within the mortgage banking industry, which is the one industry group affected by 
the change in assessment methodology, the change will not affect the total amount of 
the assessment.  Indeed, it is anticipated that this change may slightly reduce the 
proportion of mortgage banking industry assessments that is paid by entities that are 
small businesses.  
 
 
7. Small Business and Local Government Participation:  
 
This regulation does not impact local governments.  
 
This regulation simply codifies the methodology which the Banking Division uses for 
determining the just and reasonable proportion of the Banking Division’s costs to be 
charged to and paid by each regulated institution, including regulated institutions which 
are small businesses. The overall methodology was adopted in 2005 after extensive 
discussion with regulated entities and industry associations representing groups of 
regulated institutions, including those that are small businesses.   
 
Thereafter, the Banking Department applied assessments against all entities subject to 
its regulation.  In addition, for fiscal 2010, the Banking Department changed its overall 
methodology slightly with respect to assessments against the mortgage banking 



industry to include income derived from secondary market and servicing activities. 
Litigation was commenced challenging this latter change, and in a recent decision, In the 
Matter of Homestead Funding Corporation v. State of New York Banking Department et 
al., 944 N.Y.S. 2d 649 (2012), the court determined that the Department should adopt a 
change to its assessment methodology for mortgage bankers through a formal 
assessment rule promulgated pursuant to the requirements of the State Administrative 
Procedures Act. The challenged change in methodology had the effect of increasing the 
proportion of assessments against the mortgage banking industry paid by its larger 
members, while reducing the assessments paid by smaller participants, including those 
which are small businesses.  
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Rural Area Flexibility Analysis 
 
Types and Estimated Numbers: There are entities regulated by the New York State 
Department of Financial Services (formerly the Banking Department) located in all areas 
of the State, including rural areas.  However, this rule simply codifies the methodology 
currently used by the Department to assess all entities regulated by it. The regulation 
does not alter that methodology, and thus it does not change the cost of assessments 
on regulated entities, including regulated entities located in rural areas. 
 
Compliance Requirements.  The regulation would not change the current compliance 
requirements associated with the assessment process.   
 
Costs.  While the regulation formalizes the assessment process, it does not change the 
amounts assessed to regulated entities, including those located in rural areas. 
 
Minimizing Adverse Impacts.  
 
The regulation does not increase the total amount assessed to regulated entities by the 
Department. It simply codifies the methodology which the Superintendent has chosen 
for determining the just and reasonable proportion of the Department’s costs to be 
charged to and paid by each regulated institution.   
 
Rural Area Participation.  
 
This rule simply codifies the methodology which the Department currently uses for 
determining the just and reasonable proportion of the Department’s costs to be 
charged to and paid by each regulated institution, including regulated institutions 
located in rural areas.  The overall methodology was adopted in 2005 after extensive 
discussion with regulated entities and industry associations representing groups of 
regulated institutions, including those located in rural areas. It followed the loss of 
several major banking institutions that had paid significant portions of the former 
Banking Department’s assessments.  
 
Thereafter, the Department applied assessments against all entities subject to its 
regulation.  In addition, for fiscal 2010, the Department changed this overall 
methodology slightly with respect to assessments against the mortgage banking 
industry to include income derived from secondary market income and servicing 
income. This latter change was challenged by a mortgage banker, and in early May, the 
Appellate Division determined that the latter change should have been made in 
conformity with the State Administrative Procedures Act. The challenged part of the 



methodology had the effect of increasing the proportion of assessments against the 
mortgage banking industry paid by its larger members, while reducing the assessments 
paid by smaller participants.  
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Job Impact Statement   
 
The regulation is not expected to have an adverse effect on employment. 
 
All institutions regulated by the Banking Division (the “Banking Division”) of the 
Department of Financial Services are currently subject to assessment by the 
Department. The regulation simply formalizes the assessment methodology used by the 
Banking Division.  It makes only one change from the allocation methodology used by 
the former Banking Department in the previous state fiscal years.   
 
That change affects only one of the industry groups regulated by the Banking Division.  It 
somewhat alters the way in which the Banking Division’s costs of regulating mortgage 
banking industry are allocated among entities within that industry.  In any case, the total 
amount assessed against regulated entities within that industry will remain the same.   
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