S Per)
upe; Or C(;U' of CBH’OHMB
Qu l\ Lﬂ& A“ge’es .
n Of L

COURT ORDER
APR 01 209

Stern [S]

. Carter Execuyti
%) /) Ciltive O,
Crest, et al. v. Padilla , Mg W‘Z/ Clerk
20 STCV 37513 * Vitturg SNy
TYPE OF MOTION: (1)-(2): Motion for Summary Judgment, or in the alternative,
Summary Adjudication.
MOVING PARTY: (1): Plaintiffs, Robin Crest, Earl De Vries, and Judy De Vries;

(2): Defendant, Shirley N. Weber, in her official capacity as
Secretary of State of the State of California.

RESPONDING PARTY: (1): Defendant, Shirley N. Weber, in her official capacity as
Secretary of State of the State of California;
(2): Plaintiffs, Robin Crest, Earl De Vries, and Judy De Vries.

HEARING DATE: Monday, March 14, 2022

When faced with a problem, the immediate temptation is to employ the most obvious and
direct solution. In most cases, it isn’t even fair to call this impulse a “temptation.” It’s just a
normal and sound approach to life. But sometimes there are constraints which call for additional
care. This is one of those times.

This litigation was born because the Legislature spotted an issue: corporate board seats
by and large belong to members of one race, sexual orientation, and gender identity. After further
investigation, they concluded that this disparity was the result, conscious or unconscious, of a
process that leads board members to select replacements who look and feel like them. This meant
that qualified members of other groups were, intentionally or unintentionally, being excluded.

In a society based as ours is on inclusion and equal opportunity, these observations were
concerning on their own terms. However, the Legislature had also been informed by various
experts, businesses, and shareholders that the composition of a corporate board has various
knock-on effects. A homogenous board is vulnerable to stagnant thinking and common
assumptions; it is also less flexible in responding to challenges. This results in poorer business
practices, less innovation, and ultimately less profit. A heterogenous board avoids these pitfalls
and generally leads to a healthier business that makes more money.

The Legislature’s observations are intuitively sensical. There is nothing outlandish or
incredible about the idea that people generally tend to socialize with, and select, other people like
themselves. The natural result of this tendency is the exclusion of people who look and act
differently. And the natural result of that exclusion is the loss of the acumen that those different
people would bring to a conversation, business, or any other group. The underlying premise here
is that demographic diversity is a reasonable proxy for differing perspectives and life
experiences. That premise is not seriously challenged by anyone involved in this case.



If demographically homogenous boards are a problem, then heterogenous boards are the
immediate and obvious solution. But that doesn’t mean the Legislature can skip directly to
mandating heterogenous boards. The difficulty is that the Legislature is thinking in group terms.
But the California Constitution protects the right of individuals to equal treatment. Before the
Legislature may require that members of one group be given certain board seats, it must first try
to create neutral conditions under which qualified individuals from any group may succeed. That
attempt was not made in this case.

Procedural Posture

On September 30, 2020, Plaintiffs filed their Complaint for Declaratory and Injunctive
Relief against Defendant Alex Padilla in his official capacity as Secretary of State of the State of
California (“Secretary”). On November 4, 2020, Defendant Secretary filed their Answer.

Bench trial is currently set for May 2, 2022.

Plaintiff now moves this court, per Code of Civil Procedure § 437c, for summary
judgment, or in the alternative, summary adjudication on the sole cause of action in the
Complaint.

Plaintiffs’ initial Request for Judicial Notice is GRANTED as to Exhibits A and D. It is
DENIED as to Exhibit E. Plaintiffs’ reply Request for Judicial Notice is GRANTED — it consists
solely of the report which was discussed in the initial papers and was completed during the
briefing period. The parties have had ample opportunity to discuss it and inclusion of the final
version changes nothing.

Plaintiff’s reply Objections to Evidence are OVERRULED. They are identical copies of
the Objections filed in opposition to Defendant Secretary’s motion, which are discussed below.

Defendant Secretary’s Objections to Evidence are OVERRULED as to No. 1 and
SUSTAINED as to No. 2.

Defendant Secretary also moves this court for summary judgment, or in the alternative,
summary adjudication of the following issues:

ISSUE NO. 1: Corporations Code § 301.4' does not violate California Constitution article
1, section 31 because it does not discriminate against or grant preferential treatment to
any individual or group in the operation of public employment, public education, or
public contracting.

ISSUE NO. 2: Plaintiffs cannot challenge the Secretary’s compliance with the mandatory
reporting obligations in Corporations Code § 301.4, because a taxpayer action cannot be

" In their papers, the parties refer to the law at issue by its legislative designation: “AB 979.” While there is nothing
wrong with that designation, once a bill has proceeded out of the legislature and into the courts as a duly enacted
statute, the proper citation is by code and section. Therefore, this discussion will refer to “AB 979 as ““Corporations
Code § 301.4.”



used to attack lawful reporting activity.

ISSUE NO. 3: Plaintiffs’ challenge to the Secretary’s enforcement of Corporations Code
§ 301.4 is not ripe for adjudication.

ISSUE NO. 4: Corporations Code § 301.4 does not violate California Constitution article
1, section 7 because the statute satisfies strict scrutiny review.

Defendant Secretary’s Request for Judicial Notice is GRANTED.

Plaintiff’s Evidentiary Objections is OVERRULED, as discussed more fully in the
section on the state of the record.

Ruling

Plaintiff’s motion for summary judgment is GRANTED. Defendant Secretary’s motion
for summary judgment is DENIED. Defendant Secretary’s motion for summary adjudication is
DENIED as MOOT as to Issue No. 1 and otherwise DENIED. Plaintiff is instructed to serve a
proposed form of judgment within 10 days.

The State of the Record

These are cross-motions for summary judgment on a single complaint with only one
cause of action, so the evidence presented by both parties is virtually identical. As counsel know,
on a motion for summary judgment the court is looking for triable issues of fact. Do the parties
disagree about any given fact, and is that fact material to the outcome of the case? What would
the trial look like? What would the parties be asking the court to decide?

To answer those questions, the court looks primarily at the opposition separate statement.
That document tells the court straight out whether a fact listed by the moving party is disputed by
the opposing party. Review of both Plaintiffs’ and the Secretary’s Opposition Separate
Statements reveals no material dispute sufficient to require a trial.

Plaintiffs” Motion

Plaintiffs’ motion offers the court 15 alleged material facts which can be summarized as
follows. Plaintiffs have paid income taxes. Corporations Code § 301.4 is the law and says what it
says. The Secretary will spend taxpayer money gathering and reporting data on whether the
corporations subject to Section 301.4 have complied with its provisions. The Secretary retains
the ability at any time to impose a fine for non-compliance. Some of the corporations subject to
Section 301.4 also have contracts to perform work for the State of California. And finally, the
conclusory statement that Section 301.4 “treats differently persons who are similarly situated for
the purposes of the statute.” (Defendant’s Separate Statement in Opposition [“DOSS”| No. 15).

That last point is not a “fact” so much as a legal conclusion — it is the thing that Plaintiff
must prove. Naturally, the Secretary disputes it. But the interpretation of a law is not a matter of



fact that requires a trial, it is a legal question — the very thing motions like these were created to
resolve.

Some of the other facts are disputed, but the disputes are not material. The Secretary
suggests that Plaintiff Robin Crest has not paid income taxes in the relevant time frame but
admits that the other two Plaintiffs have. (DOSS No. 1). The Secretary complains about
Plaintiffs’ evidentiary citations and descriptions but in the same breath admits the basic points
asserted. (DOSS Nos. 8-12). Finally, the Secretary disputes both the precise number of
companies covered by Section 301.4 and the precise number of those companies that hold state
contracts. (DOSS Nos. 13-14). But the numbers themselves are not important. It need only be
clear that some companies are subject to Section 301.4, and some subset of those companies hold
state contracts. The Secretary does not contest that.

Defendant Secretary’s Motion

The Secretary’s motion offers the court some 228 material facts.> An exhaustive
summary of those facts is not particularly feasible here. But neither is it necessary, as Plaintiffs
only disputed 17 of those facts. What Plaintiffs have done with many of the remaining facts is
concede that each fact is undisputed, and then follow that concession with a reference to a
specific evidentiary objection. In almost every instance® the objection is “hearsay.” All these
statements are admissible for non-hearsay purposes, so the objections are OVERRULED. The
court can only conclude that they were filed in an effort to clarify the purpose for which the
evidence is admitted.

The 17 facts which Plaintiffs chose to dispute were Nos. 3, 11-16, 20-22, 97-98, 124,
186, 217-218 and 220. (See generally Plaintiffs’ Opposition Separate Statement [“POSS”]). Of
these, Nos. 3 and 186 involved a disagreement over how to construe the Complaint, while Nos.
11-16 and 20-22, involved a disagreement over how to describe the actions taken by the
Secretary.* None of these things presents a factual question. Plaintiffs’ response to Nos. 217-218
and 220 cites no evidence, it simply reads “Disputed; argumentative; not a fact.” Only Plaintiffs’
responses to Nos. 97-98 and 124 produce even the hint of a triable issue. But these responses
mainly refer the court to the Secretary’s own evidence; where they add anything more, they point
only to the piece of evidence cited in Plaintiff’s Additional Fact No. 247. (POSS No. 247).

That final “fact,” No. 247, brings the parties as close as they ever come to a real, material
dispute. It reads: “Plaintiffs’ expert, Dr. Jonathan Klick, demonstrates that the studies and expert
opinions on which Defendant relies are not reliable.” (POSS No. 247). The evidence cited in
support is, of course, the Declaration of Dr. Jonathan Klick, Ph.D., J.D.

? Plaintiff adds 19 “Additional Facts,” of which 18 were culled directly from the Secretary’s evidence and thus
cannot represent true disputes. The 19" is Fact No. 247, addressed later in this section.

3 For Objection Nos. 60, 64, and 65, the objection was relevance. That objection too is OVERRULED. An
independent discussion of these three exceptions is not required.

4 Plaintiffs’ responses to Nos. 11-16 simply refer the court to the Secretary’s own statement in No. 10. Plaintiffs
introduce no evidence of their own.



Dr. Klick is an eminently qualified statistician with an impressive academic and practical
pedigree. He provides a robust academic critique of certain studies and opinions produced by the
Secretary’s experts. But there are several reasons why this does not create a triable issue of fact
sufficient to defeat summary judgment. First, as discussed below, there are limits on the extent to
which the court can substitute its own evidentiary judgment for that of the legislature. Second
(also discussed below) the existence of an evidentiary basis for the legislature’s conclusions is
merely the beginning of the inquiry. Third, by Plaintiffs’ own admission, the Declaration of Dr.
Klick was only introduced to challenge the Secretary’s data regarding the state’s interest in the
economic benefits of diversity; it does not challenge the state’s interest in remediating
discrimination.” (Reporter’s Transcript of Proceedings, March 14, 2022 [“RT”] p. 50:27-51:9).

Neither party believes that there is a triable issue here. Neither party has asked for more
time to produce more evidence. The Secretary is convinced that they should win based on the
current record. (RT p. 39:18-28). So are the Plaintiffs. (RT p. 57:14-59:8). Plaintiffs concede in
their Reply that there is no dispute of fact. (Plaintiff’s Reply p. 1:14-18). The disputes are
“really” only “about characterizations of evidence.” (Id. p. 1:11). The information presented by
Dr. Klick was produced purely as insurance — to be used if the court decided that general
economic benefits were a compelling state interest. (Id. p. 1:16-18; RT p. 50:27-51:11). For the
reasons explained below, that contingency has not come to pass.

The Challenged Law

Corporations Code § 301.4 says, in full:

(a) No later than the close of the 2021 calendar year, a publicly held domestic or foreign
corporation whose principal executive offices, according to the corporation's SEC 10-K
form, are located in California shall have a minimum of one director from an
underrepresented community on its board. A corporation may increase the number of
directors on its board to comply with this section.

(b) No later than the close of the 2022 calendar year, a publicly held domestic or foreign
corporation whose principal executive offices, according to the corporation's SEC 10-K
form, are located in California shall comply with the following:

(1) If its number of directors is nine or more, the corporation shall have a
minimum of three directors from underrepresented communities.

(2) If its number of directors is more than four but fewer than nine, the
corporation shall have a minimum of two directors from underrepresented
communities.

(3) If its number of directors is four or fewer, the corporation shall have a
minimum of one director from an underrepresented community.

(c) No later than March 1, 2022, and annually thereafter, the Secretary of State shall
include in its report required by subdivision (d) of Section 301.3, at a minimum, all of the

* The Declaration of Dr. Klick specifically addresses only the testimony of Drs. Alison Konrad, J. Yo-Jud Cheng,
and M.V. Lee Badgett. It does not attack the testimony of Dr. Jessica N. Grounds, or any other witness.



following:

(1) The number of corporations subject to this section that were in compliance
with the requirements of this section during at least one point during the
preceding calendar year.

(2) The number of publicly held corporations that moved their United States
headquarters to California from another state or out of California into another
state during the preceding calendar year.

(3) The number of publicly held corporations that were subject to this section
during the preceding year, but are no longer publicly traded.

(d)(1) The Secretary of State may adopt regulations to implement this section. The
Secretary of State may impose fines for violations of this section as follows:

(A) For failure to timely file board member information with the Secretary of
State pursuant to a regulation adopted pursuant to this paragraph, the amount of
one hundred thousand dollars ($100,000).

(B) For a first violation, as described in paragraph (2), the amount of one hundred
thousand dollars ($100,000).

(C) For a second or subsequent violation, as described in paragraph (2), the
amount of three hundred thousand dollars ($300,000).

(2) For the purposes of this subdivision, both of the following apply:

(A) Each director seat required by this section to be held by a director from an
underrepresented community, which is not held by a director from an
underrepresented community during at least a portion of a calendar year, shall
count as a violation.

(B) A director from an underrepresented community having held a seat for at least
a portion of the year shall not be a violation.

(3) Fines collected pursuant to this section shall be available, upon appropriation
by the Legislature, for use by the Secretary of State to offset the cost of
administering this section.

(e) For purposes of this section, the following definitions apply:

(1) “Director from an underrepresented community” means an individual who
self-identifies as Black, African American, Hispanic, Latino, Asian, Pacific
Islander, Native American, Native Hawaiian, or Alaska Native, or who self-
identifies as gay, lesbian, bisexual, or transgender.

(2) “Publicly held corporation” means a corporation with outstanding shares listed
on a major United States stock exchange.

The Nature of This Case

“California's Constitution, unlike its federal counterpart, does not contain a “case or



controversy” limitation on the judicial power.” Connerly v. State Personnel Bd. (2001) 92
Cal.App.4"™ 16, 29. In the ordinary course of litigation, that difference between the two
constitutions doesn’t matter much. Almost all the cases this court handles involve persons who
have suffered a real, individual injury (or who seek to prevent such an injury) which was caused
by some other named person. But here there is neither an injured plaintiff, nor a named defendant
who has caused harm. There is no corporation seeking to avoid compliance. There is no
prospective board member seeking an order awarding them a vacant seat. Instead there are three
taxpayers seeking a (necessarily abstract) determination that a law is facially unconstitutional.

Such actions are expressly allowed by Code of Civil Procedure § 526a, which says in
relevant part as follows:

“(a) An action to obtain a judgment, restraining and preventing any illegal expenditure of,
waste of, or injury to, the estate, funds, or other property of a local agency, may be
maintained against any officer thereof, or any agent, or other person, acting in its behalf,
either by a resident therein, or by a corporation, who is assessed for and is liable to pay,
or, within one year before the commencement of the action, has paid, a tax that funds the
defendant local agency, including, but not limited to, the following:

(1) An income tax.

(d) For purposes of this section, the following definitions apply:
(1) “Local agency” means a city, town, county, or city and county, or a district, public
authority, or any other political subdivision in the state.”

The Secretary argues that statewide elected officials running statewide departments are not a
“local agency” under section 526a(d)(1). Therefore, they say, the Secretary of State cannot be a
defendant in a taxpayer action.

The trouble with this argument is that a long line of cases has “expanded the right to
bring a taxpayer action to include suit against state government.””® Cornelius v. Los Angeles
County Metropolitan Transportation Authority (1996) 49 Cal. App.4™ 1761, 1776 (collecting
cases). The primary procedural question in taxpayer actions, until very recently, wasn’t whether
a suit could properly be brought against this or that particular defendant. It was whether the
plaintiff needed to pay property taxes to have standing, or whether some other form of tax
payment would suffice. See e.g. Weatherford v. City of San Rafael (2017) 2 Cal.5™ 1241, 1251.

It is true that in 2018, the Legislature amended Section 526a to answer that question. The
amendment enumerated specific types of tax payments that would confer standing. It also added
subdivision (d)(1), which provides the specific definition of “local agency” on which the
Secretary now relies. However, the Legislative Digest for the amendment indicates that the intent
of the Legislature was to “expand” the scope of taxpayer actions. 2018 Cal. Legis. Serv. Ch. 319
(A.B. 2376). And when the Legislature passes a bill, it is presumed to know the current state of
the law. Estate of McDill (1975) 14 Cal.3d 831, 837-838. This court can hardly conclude that the
Legislature meant to “expand” taxpayer actions by shrinking the number of possible defendants
and overturning a large body of case law in the process.

® The Secretary has acknowledged this case law, though they question whether it should be followed.



In the absence of some appellate authority suggesting that the 2018 amendments to
section 526a created a new limitation, this trial court must follow the existing rules.

The Nature of the Expense

It is undisputed that the Secretary has spent some taxpayer money’ on gathering and
disseminating information related to corporate compliance with Corporations Code § 301.4.
Reporting forms have been updated, informational letters have been mailed out, a new page has
been added to the Secretary’s web site, and an annual report is being prepared. The Secretary
argues that these expenditures are not “illegal” under Section 526a because they merely report or
disclose information.

The law is a little subtler than that. The issue isn’t the Secretary’s collection of
information. The issue is the purpose for collection. Where the purpose for disclosure and
reporting requirements is simply for the interest value of the information itself, there is no
constitutional violation. Connerly, supra, 92 Cal.App.4™ at 56. But where the purpose of
disclosure and reporting requirements is to secure or measure compliance with some specific
stated goal, there may well be a constitutional violation even if there is no monetary penalty for
failure to comply. Id. at 52.

Plaintiffs’ complaint is that Section 301.4 imposes an improper duty on corporations to
have a certain number of directors from certain demographic groups. The Secretary is enforcing
that duty by collecting and preparing to publish compliance information. If Plaintiffs are right
that this statute imposes an unconstitutional duty, then the Secretary’s efforts to discover and
publicize non-compliance are enforcement efforts. The presence or absence of “real teeth,” in the
form of a monetary or other penalty, does not matter.

Ripeness

The foregoing discussion also resolves the parties’ ripeness arguments. The Secretary
contends the controversy here is not ripe because (a) Section 301.4(d)(1) makes the imposition of
a monetary penalty discretionary and (b) the Secretary has not yet exercised its discretion to
impose such a penalty. Leaving aside the cold nature of that comfort, monetary penalties are not
the only means of enforcing an unconstitutional duty. The Secretary is already engaged in such
enforcement by instructing corporations to comply and preparing public reports on their
compliance. The controversy is indeed ripe.

Public Contracting

Plaintiffs argue that Section 301.4 violates Article 1, Section 31 of the California
Constitution. It does not.

7 The Secretary does contend that the money spent wasn’t a/l taxpayer money, but this is immaterial. There is no
requirement that the challenged conduct be exclusively tax-funded. It is enough that the defendant entity be partially
funded by tax dollars.



The relevant portions of Article 1, Section 31 of the California Constitution read as
follows:

“(a) The State shall not discriminate against, or grant preferential treatment to, any
individual or group on the basis of race, sex, color, ethnicity, or national origin in the
operation of public employment, public education, or public contracting.”

Plaintiffs” motion flatly asserts that Section 301.4 falls afoul of Article 1, Section 31 because
some of the corporations subject to Section 301.4 currently hold public contracts. That argument
is suspect in the extreme. In none of their papers do Plaintiffs cite any authority to support it.
Section 301.4 does not condition the award of public contracts on compliance with its provisions.
It doesn’t mention public contracting at all. There is no reason that a constitutional provision
governing the award of public contracts should affect laws in other subject areas simply because
those laws regulate the behavior of some companies that also happen to have a public contract.
By its plain terms, Article 1, Section 31 applies to the hiring of public employees, the operation
public schools, and the award of public contracts. Section 301.4 affects none of those things.
There is no violation of Article 1, Section 31.

However, given the following discussion, the court’s answer to this question is MOOT.
Judgment cannot be awarded in favor of the Secretary because, as explained in the next section,
Section 301.4 does violate Article 1, Section 7 of the California Constitution. Therefore, the
Secretary’s motion for summary adjudication on Issue No. One is DENIED as MOOT.

Equal Protection

Article 1, Section 7 of the California Constitution says that

“(a) A person may not be deprived of life, liberty, or property without due process of law
or denied equal protection of the laws...

(b) A citizen or class of citizens may not be granted privileges or immunities not granted

on the same terms to all citizens. Privileges or immunities granted by the Legislature may
be altered or revoked.”®

“A legislative classification satisfies equal protection of law so long as persons similarly situated
with respect to the legitimate purpose of the law receive like treatment.” Connerly, supra, 92
Cal. App.4"™ at 32. “Legislative classifications generally are entitled to judicial deference...
However, judicial deference does not extend to laws that employ suspect classifications, such as
race. Because suspect classifications are pernicious and are so rarely relevant to a legitimate
governmental purpose [citation], they are subjected to strict judicial scrutiny; i.e., they may be
upheld only if they are shown to be necessary for furtherance of a compelling state interest and
they address that interest through the least restrictive means available.” Id. at 33.

¥ Section 7(a) contains a rather lengthy amendment, dating from the 1970s, discussing school busing programs.
Those provisions are not relevant to this case.



Facial Challenge

Plaintiffs argue that Corporations Code § 301.4 is, on its face and without regard to any
individual application, in violation of Article 1, Section 7. To succeed on this type of challenge,
Plaintiffs must show that Section 301.4 “inevitably pose[s] a present total and fatal conflict” with
Article 1, Section 7. Arcadia Unified School Dist. v. State Dept. of Education (1992) 2 Cal.4™"
251, 267. That is exactly the sort of conflict present here.

Section 301.4 clearly applies suspect categories: it imposes a duty on corporations to use
such categories in the selection of their board members. It requires corporations to have a
specific number of directors who are members of certain listed races, or else have certain listed
sexual orientations or gender identities.’ People of other races, orientations, and identities are
necessarily excluded from those board seats.

In an effort to avoid this plain and obvious issue, the Secretary suggests ever more
complex possible scenarios, searching for a situation where compliance with Section 301.4
would not conflict with Equal Protection. They search in vain.

The Secretary suggests that a corporation could use an anonymized selection process that
“should” produce a compliant board. But the Secretary has no way of knowing what an
anonymized selection process would produce. What if the anonymized process does not produce
a compliant board? Well, says the Secretary, repeat the process until it does produce a compliant
board. (Defendant’s Opposition p. 17:1-2). This gives the game away. The object is to use an
apparently neutral method to achieve a non-neutral, pre-determined outcome.

Another idea is to expand the size of the board, so no current director need be displaced.
But that does not cure the problem: each new board seat would necessarily belong only to one of
the groups on the list and to no one else. On the flip side, the Secretary suggests that some boards
would be compliant if they were smaller — corporations in that situation might simply refuse to
fill seats as members from the excluded groups leave. But again, that strategy only works if the
person leaving is not a member of one of the groups on the list. Even then, the corporation would
be failing to choose a replacement for one of two reasons: either because it did not want to hire
someone from the listed groups, or because it was afraid it might select someone from an
unlisted group.

Finally, the Secretary observes that corporations are, and have always been, free to act
themselves to increase their own diversity. Of course. But so what? Voluntary action, by
definition, is not compliance with a statutory mandate. In that scenario, both Section 301.4 and
the Equal Protection clause would simply be out of the picture. The fact that the constitution and
laws permit an action does not mean that the government is free to command it.

Plaintiffs have properly brought a facial challenge to this law.

? It is not disputed that these are all suspect classes for the purposes of the Equal Protection clause of the California
Constitution.
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